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ABSTRACT

In reviewing statistics of the racial patterns in the
recent history of the Cleveland public school system, as well as all
of the evidence included in the voluminous record in this case, the
District Court for the Northern District of Ohio sought an answer to
a single question of constitutional law: to what extent, if any, were
the defendants in this case, public officials and public agencies,
responsible for creating or for maintaining or both the segregated
situation in the Cleveland public schools. In interpreting the
evidence in the record, the court faced a number of recurring
questions or problems. While the evidence in this case was
voluminous, one gquestion which it did not answer directly was what
the racial composition of any given residential area was at any
specific time¢. This information was crucial in assessing the intent
and effect of many of the local defendents? actions. Another issue
that became one of the most sharply disputed was that of the capacity
of any given school. Much documentary evidence was submitted to the
court concerning specific assignment decisions of the local
defendents. This evidence has, purportedly for clarity's sake, been
analyzed by geographical area and within such analyses, generally in
chronological order. Following this detailed examination, the court
addresses the general issues of relay classes, intact busing, special
transfers, faculty assignment, housing, and neighborhood schoonl
policy. (Author/2H)
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Battisti, C.J.
Durirg at least the last 20 years, pztterns of
l racial isolation in the Cleveland public school system have
‘ beccme steadily more pronounced. This situation is illustra- \
1 R .
- i ted by a review of the percentage of all students attending !
i regular” Cleveland Public schools whose school was a one- ;
i race"™ school: i
i 1940: 88.37%
; 1950: 74.09%
: 185%x 71.55%
! 1967 19,09%
R 1872 86.07%
. 19735 R3.21%
f Looking only to the akove statirtics, one could reasonably
1
H conclude that the Cleveland school systen was in essentially
the same position with respect to racial 1ntegragion in both
| . ’
*As used in this opinion, this term is best defined in the
negative. It excludes vocational schools which draw students ’ -
from the entire city and schools for children with special
pProblems. Generally, it includes schools with general or
comprehensive curricula, serving attendance zones delineated
by school officials to include immediately surrounding areas.
iy **A school will be considered a one race school when its
=) student population is 90% or more one race. .
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1940 and 1975. A sirgle gtatistical meaaure.seldom is a full
representation of an actual situation. In trying to understand
racial patterns in the recent history of the Cleveland public
school system, another measure sheds additional light on the
subject., Examining the percentage of black students attending
regular schools which were one-race schools in various years
indicates that from 1940 to 1974, there wus a steady trend
toward concentration of black students in segregated schools:

1940; 51.03%

1950: 58.08%

1955: 57.72%

1960: 76.03%

1970: 90.00%

1975: 91.75%
These Iigures show that with one exception, the proportion of
black students in the Cleveland public schools who have been
reqgularly receiving their education in an integrated setting
has steadily diminished during ﬁhe past 35 years.

These statistics and the underlying situation which
they describe give rise to mary troubling questions. Most of
these quthiona however are beyond the purview of this court
in resolving the issue now before it. In reviewing the above
facts as well as all of the evidence included in the volumin-
ous record in this case, the court has souyht an answer to a
single question of constitutional law. To what extent, if
any, are the defendants in this case, public otticials and
public agencies, responsible for creating or for mair :aining
or both the segregated situation in the Cleveland public
schools? " ]

The plaintiffs are certain n;med students in the
Cleveland public schcol system and their parents and the

NationAI.AIsociation for the Advancement of Colored People.
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Public Instruction of the Ohio Department of Education, the
Cleveland Board and its individual members and the Superinten-
dent of the Claveland City Schools, under color ot.state law,
have pursued policies, customs, practices or -usages in opera-
ting the Cleveland public school system in a manner that had
the "rurpose and erfect of perpetuating a segregated public
schocl system.* A ' ;

.It is deceptively easy to state the three elements
which the plaintiffs must prove to establish their case. The
court has the guidance of many recent court opinions explicat-
ing what duties the 14th Amendment of the Federal Constitution
imposes on public officials in operating programsof public
education. At the outset, it is useful to -warize the state
of the law to focus the task of this court.

The Constitutional guarantees afforc:: under the
Pourteenth Amgndmeqt entered a new era in 1954 with the land-

mark decision of the Supreme Court in Brown v. Board of

Education, 347 U.S. 483 (1954). That Case, whirch serves as
the benchmark in the area of school desegregation, set forth
a‘holding, the simplicity and brevity of whiczh bélied its

naticnal import:

*in the field of public educaticn the
doctrine of ‘azeparate but equal' has
no place. Separate educational fac-
ilities are inherently unequal. There-
fore, we hold that the plaintiffs and
others similarly situated. . . . are,
by reason cf the segregation cnmplained
. of, deprived of the equal protection of
tho laws guaranteed by the Fourteenth
Amendment . . . ." Id. at 435,
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In the wake of Brown, trial and appellate courts sought to

ascertain what school districts . ore the brand of unconstitu~

tional duality and how such districts should be dismantled and

reconstructed in a unitary fashion. Initial efforts were in
the south. Northern gchool desegregation cases constitute a
relatively recent development.® '

As in so many areas of the law, the critical issue
in school desegregatioﬁ cases is intent. It.is an amorphous
term that can mean different things in different factual and
legal contexts. Because intent is such a subjeptiye element,
existing in pure form only in the minds of individual people,
courts have found it necessary to discern evidence of intent
through an analysis of its objective manifestations.®* This
is admittedly an artifical mechanism, but one not unknown to

othar areas of the law,"™* and without which, courts would be

*For a detailed and exhaustive list of "northern and western”
school desecregation cases, see United States v. School
District of omaha, 521 P.2d 530, 335 n.7 (8th Cir. 1975).

**The reason for resorting to such an "objective” test for
intent was set forth by Judge Grufein in what has become an
oft-quoted passage;

"To say that the foreseeable must be shown
to have been actually foreseen would invite
a standard almost impossible a proof save
by admissions. When we’consider the motiv-
ation of people constituting a school board,
the task would be even harder, for we are
dealing with a collective will. It is-dif-
ficult enough to £ind the collective mind
of a group of legislators. It is even hard-
er to find the motivation of local citizens,
many of whom would be as reluctant to admit
that they have racial prejudice as to admit
that they have no sense of humor." Hart v.
Community School Board, 512 P.2d 37, 30 (2d
cir. rootnote and citation omitted).

***The Sixth Circuit Court of Appeals in Oliver v. Michigan

State Board of Educaticn, 508 F.2d 178 (6th Cir. 1974) found
an analog in the practice in employment discrimination cases,
id. at 182 n.6, while the Second Circuit made additional ref-
erence to civil rights and criminal cases, Hart v. Community

School Board, 512 F.2d 37, 50 (2d Cir. 197s).
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hard put to protect individual rights.

At the outset it should be noted that the instant
action dges not involve a statutorily mandated dual school
system thut is segregated on tﬁa basis of race. Such systems
were particularly prevalent in the south and were ultimately
struck down in Brown." The segregat.on alieged in this case
was not imposed by legislative fiat but rathe- is alleged to
have been the result of purposeful action on ..e part of the

defendants. This is to say that the segreg:. :ion complained of

is alleged to ba de jurc as opposed to de fz o. The distinc-

tion transcends far mor: than semantics for lichotomy
between the two conditions appears to remain .a very viable

L2
one.

What then, is the yardstick againét which éhe'con-
dact complained cf will be measured? The applicable law in
t"is regard was set forth perhaps more succinctly in Oliver v.

Michigan State Board of Education, 508 F.2d 178 (6th Cir. 1974

Therein the Sixth Circuit Court of Appeals stated:

“A finding of de jures segregation
requires a showing of three elements:
(1) action or inaction by public offi-
cials (2) with a segr .::tive purpose
(3) which actually ur suivs in increased
or continued segregit‘on in the public

*The scope of the decision ‘n
ed exclusively to statutorily Hirdated dual.school systems.
“The target of the Byown holding was

clear and forthright: the elimination

of state-mandated or deliberately main~-

tained dual school systems wi certain

schools for Negro pupils and others for

white pupils.® Milliken v. Bradley, 418

U.S. 717, 737 (1573} (emphasis added).
**See e.g., Keyes v. sSchool District No. 1., 413 U.S. 189, 208
(1573), whereln the Supreme Court stated that the differenti-

ating factor batween de facto and de jure segregation was the
intent to bring about segregation. ’ .

5=

voun, of course, was not limit-
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schools. A presumption of segregative
purpose arises when plaintiffs establish
that the natural, probable and foreseeabls
result of public officials' action or in-
action was an increase or perpetuation of

. bublic school segregation. The presump~
tion becomes proof unless defendants
affirmatively establish that their action
or inaction was a consistent and resolute
application of racially neutral policies.”
Id.at 182 (footnote omitted).

In almost the same breath, the court went to great
lengtha te say that the inquiry does not go to individual
motives or prejudices, but rather o the overzll condition
that has been brought about as a result of official action.

“When constitutional rights are involved,
the issue is seldom whether public offic-
ials have acted with evil motives or whether
they have consciously plotted with bigotry
in their hearts to deprive citizens of tha
equal protection of the laws. Rather, under
the test for de jure segregation, the ques-
tion is whether a purposeful pattern of
segregation has manifested itgelf over

time, despite the fact that individual
official actions, considered aloue, may

not have been taken for segregative pur=-
poses and may not have been in :hemselves
constitutionally invalid."™ 14, at 182-83.

It is thus clear éhat the necessary intent upon which a find-
ing of de jure segregation is predicated, may be evidenced by
the natural and foreseeable effects of the offic ‘1 practices

and policies pursued, Hart v. Community School buard of Educa=

tion, 512 P.2d 37, 50 (2d Cir. 1975). These condemning effects
can be either the creation of a segregated condition or the
continuation of an existing segreguted conditiom thit may have

found its genesis in extrinsic forces, Morgan v. Rerrigan, 509

P.2d 580, 585, (lst cir. 1974).

The underpinning of this app;o;ch in the area of
school desegregation is the Supreme COQrt'a holding !a Reyes
V. School District No. 1., 413 U.S. 189 (1973). The precise

holding of that case was:

;
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"that a finding of intentionally segregu-
tive school board actions in a meanirgful
portion of a school system, as in this
case, creates a presumption that other

- Ssagregated schooling within the system
in not adventitious. It establishes in
other words, a prima faciz case of unlaw-
ful segregative design on tne part of
school authorities, and shifts to those
authorities the burden of proving that
other segregated schools within the sys-
tem are not also the result of intention-
ally segregative actions." Id. at 208.

Thus, courts have combined the test for de jure segregation
with the holding of Keyes to articulate the applicable standard
of liability in a school dasugregation case:

"We hold that a presumption of segregative
intent arises once it is established that
school authorities have engaged in asts or
omissions, the nature, probable and fore-
seeable consequence of which is to bring
about or maintain segregation. When that
presumption arises, the burden shifts to
the defendants to establish that 'segrega~
tive intent was not among the factors that
motivated their acticns.'" ynited States
V. School District of Omaha, 5 F.2d 530,
535~ th cir. 1374) (citing Reyes, foot-
note omitted).

Noteworthy, too, is the racent case of Washington v. Davis, 44

U.S.L.W. 4789 (U.S. June 7, 1976). While that case provides

additional guidancq in the area of racial discrimination and

equal protection of the law, it does not minimize the role of
effect in the formula for dscertaining intent.

Washington, supra, 1nvo;ved a constitutional chal-

lenge to the testing procedures utilized by the District of
Columbia in the recruitment _ potential pPolice officers. A
literacy test was administered tb all such applicants, regard-
less of race. The test was zl1so0 commonly used for evaluating
other job applicants throughott the feéeral government, It wa

revealed, however, that approximately Zour times as many
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black applicants to the Metropolitan Police FPorce failed the
test as did whites.® The claim of a denial of due process and
equul protection of the law was bYased solely on the racial
digparity contained in the test rusults.

-The court, in responding to Plaintiffas' due process
claim stated:

"our cases have not erbraced the propo-

sition that a law or other official act,

without regard to whether it reflects a

racially discsciminatory purpose, is un-

constitutional solely because it has a

"racially disproportionate impact.™ 1d.

at 4792.
Thus, i~ is clear that evidence of disparate r&cia; impact,
standing alone, is insufficient to sustain a cause of action
based upon an alleged deprivation of constitutional rights.
This is nothing more than a restatement of the widely accepted
proposition that the mere presence of racial imbalance, with-

out more, ¥ill not support a claim of unconstitutional segrega-

tion. See e.g. Hart v. Community School Board, 512 F.2d 37,
45-46 (2d cir. 1575).

It should be noted, however, that the decision in
Washington is in no way a departure from the existing gtate of
the law, particulafly with regard to the ianferring cf intent

from effect. .

*It appears that these statistics apply only to applicants
to the Metropolitan Police Force and do not reflect test
scores throughout the federal bureaucracy. See Davis v.
Washington, 512 F.2¢ 956, 959 n. 10 (D.C. Cir. 1373 —
wherein the zourt refers to test results for applicants
(emphasis added) and states that such data was obtained
through discovery proceedings. Presumably, the defendants
would have access to, and therefore provide, only test
scores of aspiring police officers. If four times as
many blacks failed the test as did whites throughout the
federal government, then the discriminatory effact would
be clearly foreseeable. .

SISt 1 e re et e i s e — e . e et v+ was - - PPN
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"Necessarily, an invidious discrimin-
atory purpose may often be inferred
from the totality of relevant facts,
including the fact, if it is true,

+ that the law bears more heavily on
one race than another . . . Never-
theless, we have not hel that a law.
nautral on its faca ard serving ends
otherwise within t¢he power of govern-
ment to pursue, is invalid under the
Equal Protection Clause 3imply because
it may affect a greater proportion of
one race than of another. Dispropor-
tionate impact is not irrelevant, but
it is not the sole touchstone of an
invidious discrimination forbidden by
the constitution.” Id. at 4792-93.

The holding in Washington, supra, is totally reconcilable with

the test fo: de jure segregation articulated in Oliver v.
Michigan state Board of Education, 508 F.2d 178 (6th Cir. 1974)

and Berry v. Benton Harbor School District, 504 F.2d 238 (6th

Cir. 1975). Those cases authorized a presumption of segrega-

tive purpose from the fact of foreseeable segregative result.

-Qliver, gupra, at 182. That presumption could be overcome

only by affirmative proof of "a .consistent and'resolute appli-
cation of racially neutral policies."” Id. The policy complain-
ed of in Washington, viz. the administering of the literacy
test, was unequivocally racially neutral even though the re-
sults of the test, and therefore its effect, were not. .Under
those circumstances, and in accordance with the precise terms
of Oliver, there could be no permissibla presumption of seg-
regative intent. Therefore, the only source of ;ulpability in
Washington was actual segregative purpose or motivation and it
was this state of mind that was found lacking.

One additional comment is necessary. The evidence
adduced at trial encompassed far more éhan mere segregative
effect. Many of tha incidents established at trial, such as
intact bﬁaing and certain achool construction, can be ration-

ally attributed only to a deliberate and conscious desire to

Q-
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create or perpetuate a segregated conditivn. As to these
incidents, therefore, there is no ne=d to resort tv the in-
ferring of intent from effect, although such an infesnce .
would be entirely permissible. : The requisite intent suffic-
ient to f£ind de Jure segregation was clearly and independently
established,

The plaintiffs are seekiny relief from both local
and state pfficials. EBach set of defendants, the local school.
ofticiale, the stare school officials, the Governor and the
Attorney General, are alleged to have cauaed'or maintained the
saegregated nature of the Clevelard school ;ystém. /It is there
fore necessary to examine the nature of the authority vested
in each set of defendants and the evidence a; to how this
authosity was exercised. Absent a showing of a delegation of
authority from one set of defendants to another, the liability
of any of the defendants cannot be shown vicariously. At any

particular time, hcwever, the conduct of one set of defendants

could give rise to an obligation of another set of defendants
to take action. In determining whather any of the defendants
denied the plaintiffs their constitutional rights, the deriv-
ative nature of their obligations must be kept in sight.

A detailad understanding of what was happening at
the local level, therefore, is necessary before determining
the nature cf the liability of the various parties, if any,
for the segregated conditions which all parties .admit. exist
in the Cleveland system. In their arguments to the court, the
plaintiffs characterized this case as consiséing of 1iterally.
hundreds of segrégatory incidents. .Thk evidence as to these

incidents was zubmitted primarily in documentary form. The

10~
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court has considered all of thir material exhaustively and the
conclusions of %his analysis are set forth at length, infra.

* In interpreting the evidence in the record, the
cour! has faced a number of rechrring questions or problems.
A general discussiun of these issucs and the approaches which
were taken toward them will aid in the understanding of the
court‘s treatment of specific factual questions. FPirst, while
the e.idence in this case is voluminous, one guestion which
it does not answer directly is what the racial composition of
any givun residential area was at any srecific time. This
information is crucial in assessing the intent and;etfect of
many of the local defendants' actions. Given the period of
time which the plaintiffs' proofs span, it w-uld be virtually
an impossible task to produce direct evidence on this question
for each area and each time period as to which the plaintiffs'
alleged incidents raise the question. Testimony about general
patterns at trial from several witnesses who had first hand
knowledge of the residential racial patterns in Cleveland
durinyg virious parts of the period from 1949 to the present
has been helpful to the court in tackling these individual
factual questions. The plaintiffs also preparad maps showing
residential racial Iinformation as shown by the decennial
c;ﬂsus from 1940 forward. 1In addition to these sources, when-
ever such a factual question has arisen, the co&;t has looked
at the percentage of plack students enrolled in schools in
tae particular area under consideration for periods preceding
and following an alleged segregatory action by the local
school officials and inferred from tha% the probable racial
composition of area affected in the specific time frame.

-ll= .
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In terms of volume, the majority of the plaintiffs®
proof:. focused on specific pupil assignment decisions made by
local school officials over a 35 year period. These included
boundary changes, creation of optional zones, use of rented
facilities for classrooms, additions to existing schools of
both permanent and temporary classrooms and other facilities,
construction of new schools and closing of old schools. In
analyzing these individual events, no easy formula emerged for
judging when a specific incident had a segregatory effect.
Actions which on their face might appear integrative on closer
examination frequently were found to have enhanced;emerging
segregative patterns. Por instance, the 1oca{ defendants have
suggested in some of their responses to these specific alleged
incidents that where the sending school had a lower proportion
of black students than the receiving school, the incident was
prima facie integrative and bore no further scrutiny. In sonme
instances where a reassignment was made to send students from
a "whiter" to a "blacker" school, there was an integrativa
result, -as suggested by the local defendants. However, on
other occasions the reassignment ¢ :cision appeared to have had
the effert of drawing black students primarily from the
"whiter" to the 'blackgrt school.. Conversely, every reassign-
ment decision in which the sending school had a higher propor-
tion of block students than the receiving lchooltdid not
necessarily have the effect of isolating black students. The
court hil examined each alleged incidsnt to Qetermine its
effect and, if that effect was segregatory, whether such a
result was foreseeable, :

Much of the plaintiff's case focuses on the use to

1
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which Cleveland school officials put their available facilit-
ies. Some incidents to which the plaintiffs call the court's
attention are situationa where predominantly Llack schools
appear to have been overcrowded, sometimes to the extent of
requiring the use of portable classrooms or rented space or
both and gometimes involving use of half-day sessions or "relay
classes” in educational jargon. In these instances, the plain-
tiffs have indicated “nearby" majority white schools which
appear to have'had available space tﬂat might have been used
to obviate resort to such educationally undesi;able solutions
to overcrowding. In other incidents on which the élaintiffs
have focused, they allege that boundary changes or creation of
optional zones were undertaken with the intent or effect or
both of identifying one of the two schools involved as the
"black” or the "white” school. 1In several of these situations,
the local defendants' proffered explanation for the changes
has been that they were necessary due to the overcrowding of
one of the achools involved.

Against this backgrcand, the issue of the “"capacity"
of any given schoo; became one of the most sharply disputed
issues in the case. In presentina their case, the plaintiffs
relied, where possible, on the capacity figures computed by
the Cleveland Board's own employees from 1952 to 1963 as
represented in P.X. 74. The local defendants at;acked tne
use of such figures, arguing that capacity was a variable
figure, not an immutable figure which could bs derived from
application of any of several upchnngigg formulae. It was
noted that a change in the average pupil—toacher ratio through-
out the system could radically change any set of capacity

tigureu.. Other policy decisions, such as Superintendent ’
1
14
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what they insist jis a very knotty problem. Given the wealth

Briggs' program to have a library in every elementary school
in the system and participation in school meal programs re-
quiring apace for food preparation and serving, also diminish-
ed the space available for bzugic classroom instruction. Pur-
ther, various witnesses for the local defendants noted the
varying impact which Jdiffeorent types of classwork, e.g. typing,
music, or science o. Language laboratory work, had on the basic
capacity of a school. But beyond such general observations.

the local defendants have not assisted the court in untangling

of information which local school officials have on year-to-
year operations of the schools within their district, the
court must note the failure of the local boara to come for-
ward with the specific data which it urged was necessary to
the resolution of questions where capacity was a factor. (See
trangcript of closing arguments at 277 to 280).

In Higqgins v. Board of Education of Grand Rapids,

395 F. Supp. 444 (1973), the capacity of specific schools was
also "hotly disputed by the parties.” Judge Engle character-
ized and framed the issue as follows:

“The issue assumes great importance in
determining the motives and intent of
Board action concerning attendance

zones, additions to existing buildings,
new construction, and feeder patterns.
The facts were involved, but the question
for the court's consideration was relative-
ly simple: how, under the circumstances
at » given time, would a school board
fair y and realistically employ its
available classroom space, without any
intent to discriminate?” Id. at 462.

The utility in this formulation of tha'problem is that it
recognizes that in assessing the evideéce in school cases,
basic capacity figures are not used for their intrinsic
validity, bur rather as a point of departure for comparison

of school use a: any given time.
15
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Any difficulties which the court might have encoun-
tered in dealing with the collateral issue of capacity were
significantly diminished by the “Zact that the issue generally
arose in the context of-elemenéary schools. In assessing the
significance of enrollments which were either above or below
the stated capacity, the court assumed that factors such as
variations in curriculum from school to school weres not
nearly as significant at the elementary level as at the
secondary level. In making such an assumptior-. the court was
guided by statements in the local defendants' publications on
the meaning of capacity which distinguish betwéen ihe problems
in computing andinterpreting capacity figures for secondary
schools (P.X. 117 at 8-~9) and elementary schools (P.X. 117 at
23-24.) At the elementary level, the court regarded the
capacity figures as an indication of the relative potential
for use of various schools. The court recognizes this to be
¢ theoretical measure and has considered the various specific
conditions, which the locs’ ': 'andants brought to the court's
attention, that would have .- . .red or raised such potential.

The court raelied heavily on P.X. 74 on the issue of
capacity, but this exhibit had specific information odly for
the period from 1952 to 1963. The plaintiffs offered a
document prepared by the Cleveland City Planning Commission
in December 1971 which purported to give capaciéy figures for
Cleveland aschools as of that‘date, P.X. 223. Apparently
capacity as reported in this document was computed by a
different formula than that which the school employees used
in P.X. 74. The court found that the;h estimates tended to
be higher than capacities calculated on the agsumptions.used
in p.X. 54. Accordingly, where possible, the court has cal-

culated its own capacity estimate for schools not listed in

16
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P.X. 74 or fo. schools which have had additions since 1963.

In doing so, the court aszumed that a new classroom in an
elementaiy school could accommo@ate 35 students, where enroll-
mants were pressing, without being considered overcrowded.

As with all capacity figures, these estimates were relied

upon only for their relative value.

Much documentary evidence was submitted to the court
concerning zpecific assignment decisions of the local defend~
ants. This evidence has for the purposz of clarity been. analyzed
by geographical area and, within such analyses; generally in
chronological order. Following this detailed examination the
court has addressed the general issues of relay classes,
intact busing, special transfers, faculty assignment, housing

and neighborhcod school poli-v.
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CENTRAL AREA

In 1940, approximnteiy 15 percent of the students in
the Cleveland Public 5Schools were black: Slightly more “han
half of these students were enrolled in 10 regular schools
which were plainly identifiable as black inasmuch as black
students constituted 90 to 100 percent of the enrollments of
those schools. Of course, the othsr obvious way of describing
this situation, as the proverbial optimist might do, is to say
that almost half of the black students in the aystém were be-
ing educated in situationa with a significant number of white
students. Prom the point of view of the present polarized
conditions in the Cleveland system, such a situation is almost
enviable. Some statistical measures of 1ntéqrated or segrega-
ted conditions in the system, particularly the percentage of
all students in essentially one race schools, are almost the
same for the years 1940 (§8.37%) and 1575 (88.21%). However,
comparison of this measure with a statistic which focuses on
the impact on blac¥ students in the system, the percent of
black students in essentially one-race schools, 51.3% in 1940
and 91.75% in 1975, aids in understanding the basic issue in
this case. At issue is whether black students in the Cleve-
land public schools have been denied equal acce;s ‘to the
benefits which a unitary public educagional systeém provides.

All of the defendants have maintained that the
presant gituation in which over 90 percent of the black stu-
dents in the system are attending one-Qaco schools has evolved
as a result of private actions over which they had no control

and in which they had no involvement. The plaintiffs* proof= !
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essentially date from 1940, and the court has been arked to
scrutinize many speacific acts of the local school officials
which ogeurred lona before any of the present individual de-
fendants had come to their preéent positions. Despite the
apparently mooting effect of the passage of time as to many
of these incidents, the court undertook such a detailed analy-
sis. The overriding inquiry in the course of examining the
older incidents in the record was to determine what factor
the actions and policies of school officials had played in
giving rise to the underlying residential.segrqgation which
the defendants now argue is a defense. ;
During the decade of 1940-50, the total enrollment
in Cleveland public schools dropped significantly from 114,769
in 1940 to 94,186 in 1950. During this period tkere was a
moderate rise in the number of black children enrolled in
Cleveland public schools from 16,772 in 1940 to 24,849 in
1950. This indicates the effects of the aconomic depression
of the 19308 and of world War II on the average size of
families as well as the effect of suburben development attract
ing young white families outside the city limits. The increase
in school age blac« children appears to have been in part the
result of in-migration of black families drawn to Cleveland by
the prospect of employment; particularly in the many industrial
plants in this area. In 1940, the eight reqular elementazy
schools in the system had black student enrollments 15 excess
of 95 percent and all wera in the Central Area, as designated
by the local school authorities. At the same time, there were
an additional 58 regular elementary sciooll which had some
black students enrolled, although their percentage in the
schools' enrollment in moét instances was ralatively small.
One may infer that as of 1940 the residential patterns which
were to emerge as more blick families merd to Cleveland was
not predestined. Tespimany at trial was to the effect that
-18-
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the real estate market in Cleveland was managed in such a way
that black consumers were afforded the opportunity to bid for
housing 6n1y in certain areas. 1In this respect, the concept
of the neighborhcod school was meaningful according to the
plaintiffs as a signal to all concerned of who should expect
to be able to make their home in any neighborhond at any
particular time. With this in mind, it is useful to examine
in a chronological order the student aassignment decirions
which were being actively made during the 340s and 12508 to
see if such signals were being broadcast.

A number of the schools operating in the Central
Area in the 1940s have since been ciuased. It ir clear that
boundary changes or other assignueat: deciizions concerning
these schools exclusively zouid “ave ac <:ntinuing direct
effect. (See, for inztinse, the alleged inejdents discussed
in the local defendants' response docusents E-i, E-2, and E-3.)
Tracing the student assignment dncisions which affected the
enrollment at Rutherford B. Hnyas Elementary School during tax
19408 and 1950s, one detectz 2 distinct pattern of color=-
conscious conduct on the part of school officials.

"In 1940, overcrowding was plainly a problem at Case-
Woodland (0.81%, 807/630}* and wa; algso considered a problem at
Burroughs (596.27%, 1154/1225). The next year the gchool officialT
b§ rescinding a 1933 boundary change which had transferred

part of the Rutherford B. Hayes attendance area to Burrough

discussed is given parenthetically throughout the text. Where
a percentage figure is given, it refers to the proportional
black enrollment. The relation of the enxollment to capacity
is shown in one of two ways, either as a fraction or as a
single plus or minus figure. In fractional figures, such as
this one, the numerator indicates the number of students re-
ported to have been enroiled in the particular year, and the
denominator indicates the estimate of capacity. whare there is
a single pius or minus figure, it represents the remainder whe
the enrollment (sometimes taken from P.X.74) has been subtracted
from the capacity estimate. Unless otherwise indicated, paren-
thetical data is for the ye2ar of the alleged incident. Where
the data is for another year, that year ig shown without the
firat two numerals, as in ‘42 for 1942.

-]l9~-
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and a i935 boundary chance transferring an additional portion
of the Hayes attendance area to Case-Woodland, Attempted to
deal with those cvercrowding situations. In 1941 it appears
that Hayes (833/980) did have ;ome available space which
could be used to help alleviate overcrowding, but it does not
appear that this would have leen sufficient to thoroughly
solve the overcrowding at one of the two sending schools,
Case~-Woodland (864/630). Adjacent to the Case-woodland
attendance area and sharing a long boundary with it was May-
£lower (809/1085). There is no expianation as to why its
available space was not used to help relieve overcruwding at
Case Woodland. One fact is known. Both Case~Woodland ('40:
77.57%; ‘41: 94.91%; '42: 95.9%) and Mayflower ('49: 79.35%;
'4l: B87.76%; '42: 85.6%) had experienced significant increases
in the ratio of black students 1nvtheir enrollment. Mayflower
which was on the periphery of what appears to have been the
major overwhelmingly black residential area in the city did
not have as high a black ratio in its enrollment as Case-
Woodland. On the basis of this single incident and particu-
larly in light of the relatively slight difference in propor-
tional black enrollment at the two schwuols, it is difticult to
draw any ,nclusions as to the practices or motivations of '
schnol officials which caused this omission. qusequent
events, liowever, may shed some additional light on the matter.
In 1943, Hayes which was 98% black appears to have
become seriously overcrowded. 1Its enrollment was 1605, while
its basic capacity as reported in 195? was 980. There appear
to have been no additioni. or closings Bf classrooms at the
school between 1943 and 1952. Even allowing for the possibil-
ity of a higher acceptable teacher-pupil ratio in the 1940s

than in the 19503. the need for some remedy was and is clear.
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-problem of overcrowding, and, if not, whether further remedial

A portion of the Hayes attendance area was transferred to the
Sterling Elementary School attendance zone in December 1943.
The 1943 percentage of black students enrolled at Sterling
was 78.5 and its 1952 capacity is shown as 630. Its 1943
enrollment was 675, but by 1943 standards arguably it might
have had some available space. This boundary change appears
to have been somewhat integrative. Further relief came with
the conversion of Outhwaite (later Alfred Benesch) to a regular
elementary school in the fall of 1944. oOuthwaite also drew
students from two other overwhelmingly black schools. Case-
Woodland and Gladstone. It opened 99.07% black. éut to full&
evaluate the significance of these boundary changes, it is

necassary to determine whether they solved the underlying

actions were rejected because of racial considerations.

The overcrowding problem yi: Hayes did not end. 1Its
1944 enrollment of 1159, while a considerable reduction from
the 1943 figure, would still overtax a structure with a theor-
etical capacicy of approximately 980. Additional resources
appear to have beeq available. A school with at least as
much available capacity as Sterling was Marion with a 1943
enrollment of S57 of whom 49 percent were black. While its
1952 capacity is reported at 560, in 1942 when it had an en~-
rollment of 553, it is reported to have had one Elosed class~-
room. Marion did not share a boundary with Hayes, but it was
approximately the same distance from other portions of the
Hayes attendance area as Sterling was From the area affected
by this boundary change. :

A school which did share an attendance boundary with

Hayes was Waring Elementary School, which was also approxi-

922
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mately the same distance from portions of the overcrowded
Hayes attendance zone as Sterling was from the actually affec-
ted area: Waring clearly appears to have had available pupil
stations in 1943. Its 1943 enrollment was 588, while its
basic capacity in 1952 was 630. This capacity figure presum-
ably incorporates an assumption of a lower acceptable student-
teacher ratio than would be reflected by the 1943 average
practice. Interestingly, in 1944 Waring's enrollment dropped
to 514. Black studens constituted 4.4 and 7.0 percent of
waring's enrollment in 1943 and 1944 respectively.

The resources of Marion and waring were ﬁot marshal-

led to solve overcrowding at the overwhelmingly black Hayes

despite their accessibility which appears nearly equal to that

of Sterling. Safety factors do not appear to be a plaaisible
explanation for these omissions. The Hayes, Sterling, Marion
and Waring attendance areas were sliced by . crosstown streets
However, a child living in the northern part of the Hayes
attendance area would encounter .no more traffic hazards going
north to Waring than south to Hayes. Accordion-like boundary
changes transferrigg part of the Sterling area to Marion and
in turn more of the Hayes area to Stering would have led to a
fuller solution of the Hayes overcrowding problems. One
common characteristic of both Marion and Waring was that less
than half of their enrollment was black. One miéht infer that
there was a reticence on the part of school officials to in-
troduce more black students into these schools. Such an in-
ference would be_éupported by evidence of other similar behav-
ior by school authorities during this éime period.

The ofF2ning of Outhwaite as an elementary school

suggests.an inclination of school planners to contain blacks.

23
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The attendance area of the new school was completely surround-
ed by schools which were in excess of 90 percent black, which
conterre& upon it the dubious Qistinction of becoming the
second thoroughly impacted black school in the Cleveland
public school system. An impacted school, as the term will
be used in this opinion, is sne which could not be integrated
by a rédrawing of boundaries with contiguous schools, all of
which are in excess of 90 percent black. The first such
school in the Cleveland system was Dike Elementary School.
The court is aware that in opening Cuthwaite as an elementary
school, school officials were converting an existing board-
owned facility to a new use. During a period of war, as this
was, obviously new construction would have to be viewed as an
unlikely alternative. The court is also equally aware of the
fact that the concentration of black families with school-
age children which necessitated the opening of a new elemen-
tary school was not largely the result of the workings of the
private real estate market. Rather the opening of Outhwaite
as an elementary school coincided with the opening of Carver
Park Housing Project, a public housing estate planned for
occupancy by blacks. As discussed elsewhere in this opinion,
the planning of public housing was coordinated with agencies
providing public services, assurances that public services
will be provided being a necessary prerequisite to the con-
struction of the project. Thus school officials were involved

in t@is public housing site decision and its foreseeable re-

sult of residential concentration by race. This concentration|

in turn, resulted in an impacted olack school.
Another measure allegedly aimed at relieving the
overcrowding at Hayes (99.7%, 1159/980) in 1944 was the
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creation of an optional zone at the south end of the Hayes
area allowing students from that zone to attend Case-Woodland
(92.8%, ?24/630). This approach is subject to two criticisms.
First, in seeking to relieve overcréwﬂing at one school, it
exacerbated a similar problem at another school, when, as dis-
cussed above, this was not the only possible alternative.
Second, there is no explanation as to why the school oificials
addressed the problem with optional zone, rather than a
boundary change. While the relative disparity in the propoé-
tional black enrollment at the sending and receiving schools
is not large in absolute terms, there is éhe pdas{bility that
the optional zone contributed to the loss of white students

at Hayes from 1943 (98.0% black of 1605 o:,cénversely,approxi-
! mately 30 non-black students) to 1944 (99.7% black of 1159 or,
conversely, 3 or 4 non-black students).

The enréllment at Hayes continued to increase
through the 1940s inspite of the assignment:adipstments  discussed.
above. In September 1948, the school officials again sought
to ameliorate the problem at least partially ;ith a boundary

change assigning upper elementary students from a designated

! portion of the Hayés area to attend Sterling. Clearly Hayes
which had an enrollment of 1262 in 1947 and 1352 in 1948 after
i this change and a theoretical capacity of only 980 vwas in need
. of relief. But the choice of Sterling as the séurcé‘of that
relief again strongly suggests that school offiéials were not
neutrally considering all of the alternatives available to

, them. In 1947, the Sterling enrollment was ESB, already 28

' students over its the?retical capacitf of 630, as shown in
P.X. 74. In 1948, after this boundary change its enrollment

1
! had increased to 723. In ameliorating one problem of over-
| .
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crowding, school officials were contributing to the areation
of another. Agaimn 1f this were the only alternative available
to school officials, it would be reasonable to more evenly
distribute the pressures of ovércrowding. It was not the only
alternative. Waring was still operating with an encollment,
548 in 1947 and 575 in 1948, which was less than its basic
capacity of 630. Since the reassignment measure adopted at
this time affected only older elementary students, students
from the northern portion of the Hayes agtendance area could
have reasonably been assigned to Waring. The most apparent
distinguishing characteristic between SterlingAand-Waring at
this time was the proportion of black students in their en-
rollment, 88.8% and 4.0% respectively: Notable is the fact
that Waring's proportional black enrollment had in fact de-
creased from 7.08% in 1944. Given the naturs of the remedial
action taken in 1948, the court concludes that reasonable
school officials acting in a color-blind fashion would have
transferred some of thé upper elementary students from the
98.7% black Hayes to the 4.0% black Waring.

There is_one point about the court‘'s evaluation of
various decisions by school officials which should be made
clear. Clearly since the 1940s, 'there has been an enormous
rethinking as to how public officials should treat racial
issues. Indeed this process continues to this éety moment .
The court does not conclude that the school officials who ©
engaged in the various conduct discussed here were necessarily
acting with actual malice toward black students. In fact,
the court assumes the contrary. The cgurt has undertaken this
minute analysis not to cast aspersions upon particular indi-

viduals Qho were responding in all probability to the social
20
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and political pressures of the day. Throughout the school
system, they were facing problems of mobility in the popula-
tion and later of population explosion, the sc-called post-
war baby boom, of a magnitude that was difficult to predict.
Clearly developments in the coﬁmunity called for responsive
action from school officials. At the same time, constitution-
al principles required that those actions meet certain stan-
dards in affording all students in the Cleveland piblic

schools an equal education. Even prior to Brown v. Board of

Bducation, supra, it was understood that black children were

entitled to educational programs and opportuni;ies.equal to
those afforded their white counterparts.

In this spirit, the court must conclude that the
various actions and inactions in dealing with overcrowding at
Hayes during the 19408, considered as a whole, are strong
evidence of a pattern and practice at that time to contain
black students in overwhelmingly black schools. This was done
despite the fact that the crowded conditions in these black
schools must be viewed as indicia of their inequality when
compared with predominantly white schools. .

On several occasions, the "solution" to overcrowding
was to shift students to another predominantly black QChOOI
which was already overcrowded itself, e.g. Sterling and Case-
Woodland. At the same time, the resources of egsentially
white under enrolled schools, most notably Waring, were ﬂot
used in resolving probl=ms of over-crowding. It is fair to
conclude that this conduct by school officials was interpreted
as a signal to families in the real estate market that the

Waring attendance area would remain a white "neighborhood.”
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Another incident during this time period which
suggests that, where ameliorative action was necessary, con-
tainment of black students in identifiably black schools was
a practice, is the 1947 boundary change in which a southern
portion of the Marion attendance area (64.3%, 644/560) was
transferred to Mayflower (97.08, 942,985). The court assumes
that the whites attending Marion lived primarily in the north-
ern section of the schools attendance zone, that is in areas
abutting the prcdominantly white neighborhoods which were in
the St. Clair Elementary School attendance area. Conversely
the court assumes that the children affected bf this boundary
c~1nge were primarily black children. Based‘on likely condi-~
tions, the record indicates that a less segregativé alterna-
tive to Mayflower was Harmon (87.7%, 293/535). According to
the School Housing Report for 1947, Harmon had six closed
classrooms while Mayflower had one. As a single incident, cthe
decision to send students, most or ail of whom were presumably
black, to a 97% black school rather than an 87% black school
does not suggest the worst kind of manipulation. As part of a
pattern, however, it cannot be ignored.

Ac the eﬁd of the decade of the 19408, the concentra+t
tion of black residents contiriied to be most heavy in the
Central area of the Cleveland School System. By 1950, there
were 13 regular ele antary schools which had prdbortional black
enrollments in excess of 95 percent, as opposed to the 10 such
schools in 1940. These schools formed a core. Four shared no
boundaries with any school having a black enrollment of lesas
than 90 percent. Six haad enrollmenta.bubstantially in excess

of their capacity as calculated by school officials in 1952.
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Only one of these schools had any closed classrooms,
Gladstone with four such rooms. A summary of relevant

statistics for these predominantly black schools follows:

proportion enrollment/ closed

black capacit classroons
Bolton B : 0
Burroughs 100.0% 1053/1225 0
Case-Woodland 99.5% 777/630 0
Giddings 99.7% 670/775 0
Gladstone 100.0% 500/735 4
Hayes 97.6% 1350/980 0
Irving 96.2% 707/600 0
Dike 100.0% 590/665 0
Kinsman 95.7% 1446/945 0
Mayflower 95.4% 802/1085 0
Outhwaite 98.0% *n/a/1155 .0
Wooldridge 99.0% 792/700 0
Quincy 99.6% 750/665 0o’

In contrast, they were ringed by 12 schools, rall but three of
which had proportional black enrollments substantially below
the percentage of black students in the Cleveland Public
Schools at the time (26.7%). Eight of these schools had en-
rollments which were at least 200 students below their basic
capacity as calculated in 1952. One school had an enrollment
significantly over capacity, Hough. According to the 1950
School Housing Report, these schools had a combined total of
51 ciosed standard. classrooms. For comparison, the same 1950
statistics listed for the core school are listed for the ring

schools herewith:

proportion enrollment/ closed
, black - capacit classrooms

Boulevard 7.34% 9 00

Dunham 17.66% 1138/1125 0
Harmon 87.81% 230/535 6
Hough 10.98% 1148/1015 0
Observation 81.67% 311/910 0
Mt. Auburn os 260/700 8
St. Clair -18.37% 283/490 . 6
Tod 30.15% 252/490 . 7
wWaring 6.77% 576/630 0
Warren S.85% 25%/770 9
woodland 2.49% 562/595 0
Woodland Hills 4.228 332/455 1

*As8 hereinafﬁer used, the abbreviation n/a stands for
not available.

-28-
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At the very least, the above figures indicate an uneven
management of these various schools. The task before the
court, however, is not to review generally the administration
of the schools over the time period covered by the plaintiffs’
evidence in this case. Rather, as has been indicated before,
the task brought to the court is to determine whether the
Cleveland Public Schools were operated as a truly unitary
system. On the facts above, the color-blindness of school
officials during this period must be questioned.

Assuming that the practice in thg ear’y 1950s was to
assign approximately 35 students to an elementary class - an
assumption which plainly gives the local boagd the benefit of
the doubt - the 51 unused classrooms in the "ring" schools
could have accommodated 1785 students. School officials ought
to have utilized such presently available facilities, if pos-
sible, before opening any additional schools. Step-by-step
changes would have achieved the end of making the fullest use
of these otherwise under utilized "ring™ schools.

Ingtead in 1950, the school officials dealt with
ovarcrowding in the core schools by converting part of the
longwood Vocational School for Girls into a primary (K-3)
School. Longwood Primary School.(100%, 371/2 - dual use
of school makes PX 74 capacity figure unreliable for this
year) opened with a totally black enrollment which had been
drawn from Mavflower ('49: 897/1085; '50: 95.39%, 802/1085),
Sterling ('49: 723/630; '50: 89.49%, 674/630?, Case-Woodlund
(*49: 797/630; '50: 99.49%, 777/630), and Hayes ('49: 14093/
980; '50: 97.56%, 1350/980). As the f949 enrollments at the
latter threc schools reveals, action to deal with overcrowding
at the sending schools was plainly needed. The initial
difficulty with the action taken by the school officials in.
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partially converting Longwood is that the overcrowding in
three of the four sending schools appears to have not been
fully resolved. If all the schools within this area of the
city were similarly ovarcrowdeé. this result would have had
to be tolerated. There were, however, at least five schools
which were repprted to have unused standard clasﬁrooms that
might have been incorporated in a plan of step-by-step bound-
ary changes to relieve the overcrowding addressed by the

opening of Longwood Primary School. These schools were:

closed . proportion

classrooms black’
Warren .85%
Tod 7 30.16%
Harmon 6 . 87.1 %
Gladstone 4 100.0 %
Marion 1 68.95%

Total 21

Utilization of these available classrooms theoret-
ically would have created 945 pupil stations. The aggregate
overenrollment at Sterling, Case-Woodland, and Hayes in 1950
(that is, enrollment minus capacity totalled for the three
schools) was 561. While Gladstone and Harmon had black en-
rollments which were in the same range as the three over~-
crowded schools, the low ratio of black students at Warren and
Tod is notable. The high number.of availabln classrooms at
these two schools strongly suggests that student assignment
policies concerning this area of the school system were being
managed to keep these schools as white as possible. Physical
barriers which might otherwise define "neighborhoods"™ should
not be taken as excusing unnecessary waste of available school
resources with aﬁch a detrimental impagt on a suspect class
of students.

Indeed, to the extent that school attendance zones
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were supposed to reflect some underlying sociological struct-
ure, school officials apparently viewed such patterns as being
more flexible in essentially all black residential areas than
in other areas. In Janu:r:y 1951, a portion of the Longwood
Primary School, (100%) attendance zone was transferred back
to the Mayflower area (98.6%, 836/1085). The incident is a
minor one, as certainly there was available space at Mayflower
and it affected only one block. Moreover, whatever its orig-
inal direct effect, it could not be continuing as both the
sending and receiving schools have since been closed. The
incident is instructive, however, because of tﬁe tﬁo changes
which this area underwent (Mayflower to Longwood in September
1950 and Longwood to Mayflower in January 1951) within a five
month period.

The number ofAchildren attending Cleveland public
Schools increased dramatically duriné the decade of the 1950s,
reflecting the go-called "baby-boom" following World War
II as well as continued in-migration of new families to the
city. By 1955, the total public school enrollment (113,067)
was almost equal to the 1940 figure (115,769) and still grow-
ing rapidly. New school construction was plainly going to be
needed. Various decisions made in the course of this new
construction appear to have had foreseeable effects which
bear close scrutiny. .

In 1954, Longwood (100%, 810/770) was converted from
a primary school to a regular elementary school. Students
were assigned from areas formerly in the Sterling, Case-Wood-
land, Mayflower and Hayes attendance a;eas. The act of

creating more room for elementary students is not itself

-31~
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subject to criticism. fThe pProblem is that the overcrowding in
the sending schools which Precipiated this conversion was not
compietely resolved, as the figures below indicate, and appar-

ently more could have heen done.

'S3 . *54 enrollment/ *53 'S4

enrollment capacit % black & black
Sterling 758 89.4% B
Case-Woodland 1359 711/630 99.0% 99.4%
Mayflower 881 802/1085 58.8% 97.9%
Hayes . 1473 1069/980 98.4% 98.9%

In regponding to the plaintiffs: description of the various
boundary changes assoc{ated with the 1954 conversion of Long-
wood, the local defendants note that at least one step-by-step
boundary change was made. That is, after some Sterling
students were reassigned to Longwood, some Marion students
were assigned to Sterling. It is notable that after these
changes the proportion of black students at Sterling dropped
from 89.4% in 1953 to 63.1% in 1954. Harmon at this time was
substantial;y under enrolled ('53: 89.9%, 307/535; 'S4: 89.9%
307/535). 1If the objective of the school officials had been
full utilization of available facilities, it would seem that
further step-by-step boundary changes should have been made
to involve Harmon in the plan to relieve overcrowding.‘ The
reascnable’ boundary’ adjustment would have been to assign students
from the northwest panhandle of Marion (*S3: 66.4%, 634/560;
'54: 67.2%, 568/560) to Harmon., See 1947 boundary map). The
local defendants' explanation for not involving Harmon in thisa
redistricting plan is that access problems existed, citing the
problem of walking under railroad bridges. WNeither the 1947
nor the 1967 map of school attendance 2ones indicate any rail-
road lines in the area between Harmon a;d Marion.

In absence of a sufficient

neutral explanation for the failure to involve
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| integrated school would be laudable when considered in a vac-

Harmon in resolving overcrowding in the area at the time, the
court finds it necessary to consider what racially motivated
reasons might have accounted for this omiésion. As noted
above, tﬁe one step-by-step boundary change which the school
officials did undertake appears to have resulted in a substan-
tial reduction of the proportion of black students enrolled at

séerling. The end of seeking to establish Sterling as a more

uum. If this was at least one of the goals of this redrawing
of boundary lines, however, its execution would be subject to
several criticisms. First, the increase in integration at
Sterling appears to have been at the expense of isslating
black students formerly assigned to Sterling'to the tot: lly
segregated Longwood. S<cond, the unwillingness to assign
students from Marion to Harmon not only isolated the Harmon
students, but wasted valuable and limited resources of the
school system at a time and place where there was obvious need|
Finally, the tailuré to use all of Harmon's available space
resulted from the school officials' conscious unwillingness
to assign white students from Marion (67.2%) to the signific-
antly more black Harmon (89.9%), this under cuts the local
deferndants' assertion that the neighborhood school policy has
continuously been applied in a r;cially blind fashion. The
yarious questions raised by the conversion of Longwood to a
regular.elementhry school and the consequent bogndary changes

woinld not loom very large except for the pattern which emerges

from several school openings at about the same time, in partic

ular Chesnutt and Clara Tagg Brewer, discussed infra. .
In 1954, George Washington Carver (98.8%, 730/590)

Elementary School also opened. Unlike Longwood, which was an
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existing board-owned facility, Carver was newly constructed.
Thus, school officials had a full measure of control over site
selection. Its students were drawn from areas which, formerly
had beon bart of the Hayes, Burroughs and Quthwaite attendance /-
In 1951, the initial planning year for Carver, these three
sending schools had the respective proportional black enroll-
ment as follows: 97.9%, 99.6% and 98.5%. It was clearly
foreseeable that Carver would open a virtually all-black
school. The only schools which might have presented integra-
tive alternatives, assuming that children were to walk to
school, were Sterling (*54: 63.3%, 758/630), Dunham ('54:
47.7%, 1638/1125 and waring ('S4: 8.3%, 576/630). .Sterling
and Dunham were both experiencing over enrollment, and the
relatively small amount of available space at Waring could not
absorb the Lurgeoning student population in the area ultimately
served by Carver. The result of this school congtruction was
plainly containment of blacks in an overvhelmingly black school
Whether a different site selection for Carver might
have been possibly less segregative in effect is a difficult
question, given the commercial development to the north of the
actual Carver gite.- The relevant observation, however,
is that in 1954, ironically the year in which Brown v.Board
of Education was decided, the c1eJeland Board of Education
opened the first newly constructed school which from its
1néeption Qas essantially an all-black school. This event
surely should have signaled gchool authorities that integrated
education in Cleveland would be the exception and not the rule
for both black and white students, unldga.the "neighborhood"

school policy was tempered. Instead the policy appears to

-34-




O

ERIC

Aruitoxt provided by Eic:

have be:. . implemented in such a way as to contain blacks even
where integration was not only genaible, but where the alter-
native rasulted in gross disparities in utilization of adjacent
"black” and "white® schools. This is illustrated by the
events in the Kinsman area.

Kinsman was accommodating 500 students more than its
basic capacity of 945, in other words, it was over enrolled by
more than 50%. It shared boundaries with Boulevard (7.34%,
395/700, 4 closed standard classrooms), Mt. Auburn (0%, 260/
700, 8 closed standard classrooms), Woodland (2.49%, 562/595S,
0 closed standard classrooms), and Woodland Hills 14.228, 332/
445, 1 closed standard classroom). A double set of railroad
lines did separate the Kinsman area from all of these schools.
HBowever, the distance and the safety factors which would have
been involved in assigning upper elementary Kinsman students
to Mt. Auburn and Boulevard do not appear to outweigh the
benefit of relieving the gross overcrowding at Kinsman. Like~-
wise, Tod shared the western boundary of Kinsman and had over
two hundred theoretically available pupil s;ations. At this
time, the Sidaway ?ridge apparently provided access from the
Kinsman area to Tod, as evidenced by its boundary at the time.
The available space at Mt. Auburn, Boulevard and Tod was more
than sufficient to solve the obvious overcrowding at Kinsman
in 1940, and yet school officials allowed it to‘sit idle.

This state of facts seems explicable only in terms of a -
deliberate effort on the part of school officials to preserve
the identification of the "ring*® schoqls as "white schools."”
By their inaction, 8chool officials jéined in transmitting

the message that blacks were not welcome in thesé neighborhoods.
They contributed to effective designation of areas as white

neighborhoods or black neighborhoods. Subsequent actions by
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~remedial efforts contained blacks in overwhelmingly black

-schools. Thus some Kinsman students were assigned to Rawlings

. rollment which was 826 students above its theoretical capacity!

school officials only bolster this conclusion.
As the local defendants acknowledge in their re-
sponse E~168, crowded conditions existed at Kinsman from 1944

to 1959. .School officials did unde:take certain actions to J

alleviate this continuing problém. But in each instance, thes

Junior High ('443 84.2%, 'S9: 100%) School from 1944 until
1959. During the 19508, two schools were planned and construcH
ted to draw students from Kinsman; Chesnutt ('55: 99.54%,
660/630) and Anton Grdina ('59: 97.6%, 687/6€

"In reviewing the evidence, the student réasaignment d
cisions made pursuant to the opening of Chesnutt in 1955 stand
out as among the mcst blatant actions of school officials in d#
liberately separating students by race. In 1954, the year prioi
to the opening of Chesnutt, Kinsman (98.75%, 1771/545 had an er

While some Kinsman classes were being held at Rawlings Junior
High School ('54: 99.65%, 1120/1567), even if all of the theor-
etically available space at Raylings were marshalled for use £d
the overflow of Kinsman students, there would still have been 4
aggregate over enrollment at Kinsman of approximately 400 stu-
dents. In 1954 in addition to drawing students from Kinsman tH
new Chesnutt also drew students from Wooldridge (99.8%, 787/70(
and Tod ('S53: 28.7%, 251/490; 'S4: 6.38%, 188/496), which share
a long boundary with Kinsman. As a result of this latter changd
Tod had a marked decrease in its total and its proportional
black enrollment. Prior to the opening of Chesnutt, the
walking distance from the western portion of the Kinsman
attendance area to Tod was relatively short because of the

existence of a footbridge, the Sidaway Bridge, which spanned
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Kingsbury Run. Prior to the opening of Chesnutt, the Todd
attendance area included an area northeast of Kingsbury Run.
Obviously, the Sidaway Bridge was part of the access route
for the children from thisarea. When the Chesnutt boundaries
were drawn, this area was included in its attendance zone.

The apparent effect of this was to remove vigtually all of

the black students attending Tod to Chesnutt and to cause a
substantial enrollment drop in the already drastically under
utilized Tod. Consideration of the safety of elementary
school children daily traversing a footbridge was clearly a
matter which school officials could reasonably consider. But
in the instant incident, the continuing severe over enrollment
which plagued Kinsman until the opening of Anton Grdina in
1959 suggests strongly that the mogive of the school officials
was as much containment of racial minorities as it was safety
considerations. Subsequent to the construction of Chesnutt,
the sidaway Bridge was not maintained. Altbnungh its framewo:
still exisﬁs, it is now in an.unusable state of disrepair and
is closed. The physical separation which has since evolved
between these two residential areas is such that, to reach one
from the other, it is necessary to travel over a mile on sdt-
face streets through industrial areas. 1In seeking to justify
the failure to utilize available space at Tcd, the local de-
fendants have relied on this distance as being prohibitively
far for an elementary achool child +o walk.

The blind acceptance of this position would ignore
the role of public agencies in creating or destroying connect-
ing arteries between neighborhoods. I; this particular in-
stance, the local defendants stressed that Sidaway Bridge was
no longer operative and a literal chasm existed between these
two neighborhooda. But their description of the area stor:s

again literally half-way. Kingabury Run which creates the
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has been filled in to a point just several hundred'teép south-
ecast of Sidaway Bridge. This was done apparently to allow for
the building of homes in the Garden Valley area. The families
who came to occup} these homes were a major source of the in-
creased eﬁrollment in the Kinsman area in the 1950s. The f£ill-
ing of Xingsbury Run for this construction laft only a small
valley with sloping sides of perhaps 100 feet separating the
Garden Valley residences from the Tod area. Yet no access was
created between the neighborhoods, and, as discussed above, th
one existing access route was permitted to fall into disrepair.
This is an-extremely unusual pattern. One reasonably might
expect "hat at least one access route between these areas
would have been developed by the city to facilitaté public
safety, i.e. access of fire and police vehicles. This did

not occur.

Since the topographical modifications in this area,
all that was necessary to allow school children to have access
from one area to the other was the consgruction of a few hun-
dred feet of sidewalk. The omission of the city in taking any
actions to establish connections between these areas can reas=~
onably be viewed as conduct by public officials aimed at fos~
tering the virtual ‘total racial segregation of both these
neighborhoods. The court is not ?o naive as to believe that
school officials could not have worked with city officials to
have such a sidewalk constructed, if all of these public
officials were not seeking to promote the - gseparation of these
neighborhoods. The 13954 change in the Tod attendance area
appears to have been a part of a pattern of public action
directed at encodrﬂging this separation. 1In fact, it appears

to have been the coupe de grace which cleaved these two

neighborhoods from one another. Under these circumstances,
the court views any reliance by the local defendants on.

the existing physical isolation of the Tod area as a defense
-38~
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.

to fﬁe racial isolation at Tod school as unacceptable in view
of the role which their predeceagors appear to have taken in
bringing about this separation.

The inqccessibility of the available space at Tod
continuaq to be significant into the late 1960s in simple
terms of efficient utilization-of school facilities. For
ease of reference, the enrollment and proportion of black

students enrolled a: Tod from 1953 through 1970 are listed

below:
enrollment/capacity proportion black

1953 251/490 28.7 &
1954 188/490 : 6.38%
1955 174/490 1.15%
1956 197/490 - 2.54%
1957 200/490 2.508%
1958 202/490 1.49% °
1959 100/490 1.00%
1960 169/490 1598
1961 185/490 0%
1962 213/490 0s
1963 n/a n/a
1964 209/490 0s
1965 n/a n/a
1966 n/a n/a
1967 237/490 1.68%
1968 : 230/490 0s
1969 216/490 ‘ .92%
1970 206/490 1.78%

In 1959, an addition to Chesnutt (97.58%, 863) was built rais-
ing its capacity from 630 to 875. In the same Year, the newly
constructed Anton Grdina Elementary School (97.6%, 687/665)
opened, providing further relief for the continued overcrowd-
ing at Kinasman ('58: 99.27%, 1361/980, *S9: 100%, 979/980).
But for the Zive years prior to this construction, both Ches-
nutt an& Kinsman had been seriously over enrolled, while the
utilization rate at Tod was consistently under 50%. In ‘he
early 608, for. the most part the overcrowding at these schools
appears to have been resolved, althougp sometimes enrollments
slightly exceeded theoretical capacity:

Then in August 1967, Kinsman was razed by a

fire, necessitating the emergency reassignment of its students
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by the opening of classes in the fall. (The last available

figqures for xinsqan are from 1964 and show the school to be
1008 black and to have an enrollment of 941/945). Students
were rea;signed to Grdina (1008, 1049/1015), Chesnutt (100%
849/875), and Dike (100%, 638/805). Those assigned to Dike
were taken to school by bus. Giving full consideration to
the emergency conditions, the court is compelled to view at
least the reassignment of students to Dike as deliberataly
segregative. Kinsman, as of the date of the last available
figures had a totally black student population. After the
fire its students were assigned to three iikewtse'totally
black schools. Two of these schools were apparently within
walking distance of the Kinsman attendance afea. To enable
students to attend Dike, however, the school authorities
provided bus transportation to Dike. Oddlys while the local
defendants provided the court with measurements of the pur-
ported distances from Kinsman School to nine other schools in
the general area, they overlooked the distance from Kinsman
to Dike. The court's measurement of this distance is 8,100
feet. Of course, when the decision was made to bus Kinsman
students, walking distances were of little relevance. The

decision to bus a group of all black students to an all-black

school could only be viewed as not being evidence of intention
al segregation, if it could be convinecingly demonstrated that
there were no available integrativa alternativeé.

Although Kinsman was a totally black school,
its attendance area apparently bhordered areas with substantial
numbers of white.residents whose children atterded public
schools. The plaintiffs have calle’ attention to several
schools which presented integrative opportunities and had

1967 enrollments which were less than their basic capacity:

"Retlects new capacity based on addition of 9 classrooms to
Grdina in 1963.
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1967

enrollment/capacity proportion black
Tod 237/490 1.68%
Union 408/490 0.98%
Wayne - 453/665 36.42%
Rice 504/1120 . 50.59%
Mt. Auburn 379/700 53.56%

The only one of these schools for which the local defendants
offer any explanation for not availing themseives of the in-
tegrative alternative is Tod. The school officials note that
there was no furniture available for the use of Kinsman stu-
dents at Tod. They fail to explain why classroom furniture
could not have been transported to Tod. They also note that
one or two of the Tod classrooms were in need of réplastering.
Such maintenance could have been accomplished within a month
if school officials had any commitment to achieving integra-
tion where possible. Finally, the school authorities note
that Tod is across Kingsbury Run from the Kinsman attendance
area. As noted above, the decision to use bus transportation
minimizes any dangers to the children's safety. The local
defendants' explanations for rejecting Tod as a location for
reassigning Kinsman students are unconvincing. The court
finds that Tod was not considered as a site for reassignment
of Kinsman students because it would have been inconsistent
with the Board's practice of maintaininc Tod as a white school
The Board's intention to so operate Tod has been clear since
1954 when its enrollment dropped from 251 to 196 and the pro-
portion of blacks enrolled dropped from 28.7% to 6.38% and
then to 1.158% in 1955.

The court is compelled to note what it perceives as
a lack of candor in the response E~-19 Ly the local defendants.
As noted previously, though thg Board found walking distances
to be relevant to its reply, it neglected to include the
distance to Dike. Mo significantly, other measurements of

distances appear to be significantly in error, including the
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following:

Board's figu;e Court's measurement
Union ) 11,900° 7,800"
Boulevarad 7,900° . 4,900
Mt. Auburn 8,400 6,100

This appears to be one of the more blatant segregative inci-
dents in the record of this case.

At the southeastern edge of the core of black
schools, a series of student assignment decisions hint at the
sensitivity of school officials to the race of students
affected by changes. Thus in 1948, overcrowding at Quincy
(99.9%, 748/665) was addressed by a boundary changé assigning
part of .ts attendance area to Irving (91.7%f 686/530). The
following year, the Irving facilities were upgraded by the
addition of an auditorium-gymnasium and two classrocoms which
raised its capacity to 600. Considering or . these two
schools, the result was to distribute fair:.y evenly the over
enrollment burden between them. Sharing a long boundary with
Irving was Woodland ('48: 0.85%, 586/595). In 1941 and again
1952, portions of the Irving drea. {'4l: 57.1%, 541/530; '52:
97.7%, 757/600) were made optional zones giving the children
in the affected area the right to attend either Irving or
Woodland ('41: 1.87%, 643/595; 'S52: 8.1%, 614/595). The local
defendants explain that these optional zones were created to
relieve overcrowding .at Irving. Ne¢ explanation.is given as
to why optional zones were used rather than straight boundary
changes. The enrolliient and capacity figures fcy the years in
which these options became effective %ndigate that the ap-
proach did not succeed in distributing:over enrollment pres-
sures nearly as successfully as had the 1948 boundary change

between Quincy and Irving. Because of the extreme difference
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of doing everything feasible when the line of race was reached
Without further bélaboring tha point, as indicated in the
above discussion of the 1962 and 1964 optional zones created
in the wWoocdland attendance area, much space was sitting unused
in Anthony Wayne, Harvey Rice and Mt. Auburn. These resources
could have becen tapped by step—by-step‘boundary changes. The
failure to do so indicates a determination on the part of
school authorities to keep these schools "white."
Implementation of busingprograms to relieveover-
crowding at other schools in the system from 1961 to 1964
makes the failure to equalize enrollment pressurea‘in this
area even more inexplicable, if one excludes the possibility
of racial motivation. Subsequent actions by school officials
affecting this area further support the strong inference that
strong efforts were made to maintain the "white" character of
certain schools in this area. To understand these events,
one must first be familiar with developments in the Beehive

area.

Before shifting attention to the Beehive area and
the corridor between Beehive and this Central area, a number
of events affectiné the western and northern part of this
area remained to be examined. In the late 19503 and early
19608, portions of the attendance areas of Harmon, Mayflower
and Gladstone were selected by city officizls as the object
of urban renewal efforts. In the course of urban renewal in
these areas, the three schools were closed, ﬁarmon ('S58: 99.9%
205) in 1949, ﬁayflower ('61: 95.3%, 171) in 1961, and Glad-
stone ('64: 1008, 220) in 1964. Upon.hhe closing of Harmon,
its students were given the option of gttending either
Mayflower (98.6%) or Marion (64.3%, 526/560). When Mayflower

closed, its students were reassigned to either Marion (38.4%,

41
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365/560), Longwood (100%, 678/770), or Case-Woodland (?9.7‘,
672/630). when Gladstone closed, former Gladstone students
were reassigned to Case-Woodland (9°¢ 642/630) or Benesch
(100%, 9.&./1155). The details c. the :rbi - renewal projects
were not the subject of specific proof i t' .s case. Obvious-
ly, such projects result in drastic ~h~rn_.y in residential
patterns and land use in the target areas. At trial, it was
mentioned and Ehe court is aware that muclt of this specific
area is now the site of such institutions as the downtown
campus of Cuyahoga Community College. What is notable about
these events as pertains to the issues in this éasé, however,
is that the ne: effect of this project was a significant drop
in both the utilization and proportional blaék enrollment in
the _.ne iptegrated school in the vicinity of these urban re-
newal efforts. The court understands that none of the present
defendants had control over site selection for urban recnewal.

The net effect of the city's urban renewal efforts
in this area and the school officials' reassignment decisions
upon the closing of schools is similar to the earlier describ-
ed situation which evolved between the Tod area and the Garden
Valley area. Schoél officials appear to have been willing
partners in conduct which delineated neighborhoods along
racial lines. The assignment decisions of the school officials
ware clearly one factor which contributed to sucb neighborhood
definition.

At the northern edge of this area, the pattern of
uneven use of facilities noted at the southe#stern edge of
this area, as discussed above, repeateé on the northern edc .,
as evidenced by the situation at Carver in the late 1950s.

In June, 1958, an addition was planned for Carver (100%, 813/
590), which was completed in 1960. From 1957 to 1960, the

:




ERIC

Aruitoxt provided by Eic:

over enrollment at Carver mandated that two Carver classes be
housed at Central.Junior High School. Where a school is over-
crowded b9 more than 220 students, however, this measure must
be viewed aé providing partial ¥e11ef only. Directly to the
north of the Carver attendance area were Case ('58: 17.19%,
413/525) and Waring ('58: 14.35%, 525/630), which had a total
of 213 theorctically available pupil stations. While school
officials were willing to transfer Carver students to a junior
h:gh school pending a more permanent solution of the over-
crowding at Carver, they allowed the resources of two nearby
under enrolled elementary schools go unused. This' clearly
suggests an effort to keep students separated by race, where
possible, in the face of pressing needs for unused facilities
in "white" schools.

In 1966, school officlals closed the overwhelmingly
black Case-~Woodland and assigned its students to Benesch ('64:
100%) and Longwood ('64: 1008). Step-by-step boundary changes
involving Marion ('64: 35.2%, 423/560), Warren ('64: 12.0%,
636/770) and Sterling ('64: 69.1%, 481/630) appear to the
court to have baen an integrative alternative which school
officials did not undertake. .

In the late 19608, a less predictable influence than
urban renewal caused the closing of three schools in this area
Fires razed Kinsman and Gidcings (99.6%) in the summer of 1967
and Hayes ('68: 100%, 749/980) in tha summer of 1969. The
arrangements which were made for Xinsman students have becen
discussed previously. Giddings ntudenps were reassigned to
Burroughs (99.67%, 932/1225). To allow for the influx of
Giddings students, the southaern boundary of Burroughs was

shifted to assign part of its attendance zone to Dike (100%,
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638/805). Some of these changes were only temporary, however,
as school officials decided to replace Giddings. This re-~
placement school opened in 1970, and the former Giddings
attendanc; arca was reconstituted. Apparently the portion of
Burroughs attendance area assigned to Dike stayed in the Dike
attendance zone, where school officials opened a replacement
school in 1971. The attendance area of the new Dike was also
expanded to include a portion of the Quincy attendance area
(*70: 100%, 895/805). All of the schools involved in these
changes were racially impacted at thé time of these changes;
that ir they were surrounded by schools which were likewise
overwhelmingly black. Considerirg the age of the Qchools in
this immediate area, new construction was certainly justified
in light of the new policy on financing construction. The
construction of these two schools, however, was an affirmation
of the neighborhood school policy in context where its segre=-
gatory effects were manifest.

The arrangements made following the destruction of
Hafes were made in a different factual context than those for
Giddings. First, the school officials did not determine to
replace Hayes, although they did subsequently build a replace~
ment school for the adjacent Sterling. Second, Hayes was not
racially impaced, as was Giddingg. Yet, the ultimate reassign-
ment of Hayes students was to two overwhelmingly. black schools
L&ngwood ('68: 99.6%, 504/770); '69: 99.8%, 635/770) and Carverf
('68: 99.4%, 717/875; '69: 99.6%, 733/875). The initial re-
assignment was likewise to these two schools plus Dike and
Jane Addams. For some reason, school officials chose not to
use the resource of Sterling (79.56%, 416/700) or Waring
(1.56%, 358/630) for the displaced students. No explanaticn
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is given for the failure to use the available space at
Sterling. Safety considerations are cited as the reason for
not using.Waring. In reaching a conclusion with regard to the
failure to use the resources of these schools, the court takes
note of two facts. First, for a semester after the fire at
Hayes, students were assigned to Jane Addams, a vocational
school. The court understands that such an assignment decision
reflects an undesirable departure from normal administrative
practice of grouping students generally according to age.
Second, both Waring and Sterling were replaced in the 1970s,
Waring in conjunction with Case and Sterling in conjunction
with Marion. The court assumes that these replacements were
in the préliminary planning stage at this cimé. The details
of these replacements are discussed elsewhere in the'opinion,
but at this point, it is appropriate to note that their
planning resulted in maintaining existing patterns of racial
isolation. In view of these facts, the court concludes that
utilization of these schools, even on a temporary basis, was
rejected because school officials chose not to assign students
from an all black school to schools where there were signifi-

cant white enrollments.
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BEEHIVE

At the outset of the‘trial, plaintiffs indicated
that their presentation and analysis would focus on certain
illustrative areas of the Cleveland School District. These
areas were believed to reflect evidence of the more egregious
segregative conduct on the part of the defendants. One of
these geographical sub-divisions, lying in the southeast
corner of the city, was the so~called “Beehive™ area. The
elementary schools contained in that area are: ‘Beehive,
Gracemount, Williams, deSauze, Cranwood, and Moses Cleaveland.

Plaintiffs' allegations with regard to the Beehive
area date back to 1938. In that year, an optional zone was
created whereby students who lived in a certain portion of
the Miles ('40: 0.63%, 538/700) attendance area could attend
Moses Cleaveland ('40: 7.4%, 1065/1120). This optional zone
continued in existence until 1963. 1In 1962 Miles was 7.9%
black and had a capacity of 614/700 while Moses Cleaveland
was 79% black and 1047/1120.

The analysis of this incident is complicated.by the
fact that it pre-dates the racial percentage and enrollment
figures provided the court. For ‘instance, the }ocal school
board indicated that this optional zone was created for the
purpose of relieving overcrowding at Miles in 1938, which the
board states had an enrollment of 1048 in that year. The
firat year for which data is available is 1940, and in that
year Miles' enrollment was 538. No reison is given for this
precipitous drop in enrollment during the intervening two-~

year period. In addition, the local board's statement that
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the optional zone was terminated in 1963 appears to be contra-
dicted by the 1967 school map which shows the area in gquestion
as an opéional zone within the Cranwood attendance area.
Cranwood, as of that timn, had‘become a full K-6 school. lThe
optional zone, as {t appears on the 1967 school map, allows
upper elementary schopl children living in this area the
option of attending either Moses Cleaveland or Miles rather
than their assigned school, Cranwood.

Aside from the factual discrepencies mentioned
above, the dominant question raised by this 1ncide9t is why
the school authorities opted to remedy the overcrowding at
Miles through the use of an optional zone rather than a
boundary change. The school Board's choicg of an'optional
zone is made even more curious by the fact that its own
figures indicate that Moses Cleaveland was twice as close to
the affected area as was Miles. While the route to Moses
Cleaveland was intersected by railroad tracks, these same
tracks were crossed by children going to Beehive.

The question of why the local Board chose to relieve
overcrowding through the vehicle of an optional zone rather
than a boundary change was a recurring one throughout ﬁhisv
litigation. Such optional zones 'are inherently suspect when,
as here, there existed a notable difference in QPG percentage
of black students enrolled in the sending and receiving
schools. That disparity in racial composition existed with
regard to this optional zone up until 1£a purported termina~
tion in 1963. :

The absence of pre-1940 data.also hampers the
analysis of tha 1940 closing of Gracemount ('41l: 0%, 787 ?).

The school remained closed for one year, and reopened in 1941
-52e
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as a K~4 school, it is impossible to ascertain the relation-
ship between the 1939 and 1940 enrc;lments and whether a
significant reduction in enrollment precipitated the closing.

During the year that Gracemount was closed, its
pupils were sent to Moses Cleaveland ('40: 7.4%, 1065/1120;
'41: 7.4%, 1012/1120). The question presented is why the
children were sent instead to Beehive ('40: 23.0%, 406/1015)
which was some 300 feet closer to Gracemount. Moreover, in
order for a pupil to get to Moses Cleaveland from the Grace-
mount attendance area, both East 154th Street and Harvard
must be crossed. To reach Beehive, hcwever,'children could
travel side streets to Lee Road. Then children from only
half of the attendance area would have to cross Lee Road.
That presumably would be accomp{;ihed directly in front of
the school where a crossing guard could be stationed. Al-
though Gracemount was closed for but a single year, the
ineluctable conclusion is that the local Board chose to
reassign them to a considerably more identifiably "white"
school which was further away, rather than to a more "black”
school, that could.ba reached by a shorter, more direct and
presumptively safer routea. .

In terms of racial consequence, in the period from
1940-41, Beehive's black percentage rose from 23.02% to 3n.03%
During that same period, Moses Cleaveland's black percentage
remained virtually unchanged (7.42%-7.41%). Had the 65 white
pupils then attending Gracemount been introduced into the
Beehive gtudent population, its 1941 biack percaentage would
have risen only to 25.5%, rather than 30.03%. Despite the
fact that the local board chose to send the Gracemount pupils
to what was perceived to be a "white"” gchool rather than to

the increasingly black Beehive, the continuing racial effect
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of this.course of action appears to have long since
dissipated, '

" The apparent attention to.racial impact is also
evident with regard to the creétion in 1946, of an optional
zone from Moses Cleaveland ('40: 7.4%, .265/41i0) to Corlett
(*40: 3.1%, 524/630). wWhile this optienal zone is still in
effect, its effect appears to have bzen to contribute somewhat
to the racial isolation at the sending school, Moses Cleaveland,
at least until 1961. During the 1940s, Moses Cleaveland was
becoming increasingly more black while the receiving school,
Corlett, was experiencing a very low, relatively stable black
enrollment ('40: 3.05%, 'S0: 2.7%). When Moses Cleaveland
became majority black in 1959, Corlett had a black enrollment
of only 14.8%. .

While the safety considerations offered by the local
Board in defense of the creation of the optional zone are not
persuasive, the continuing racial effect of the zone on the
sending and receiving schools is negligible. Neither school
can be construed as a "white haven" since at least 1967 when
Moses Cleaveland and Corlett were 97.9% and 99.25% black,
respectively. '

Another optional zone wWas created in 1942 from
Cleaveland ('42: 9.5%) to Beehive ('42: 71.6\).‘ According to
the defendants' local Board's response, ogly Sseven houses were
within the optional area. In addition, on its face, tre
optional zone asppears to be integrative in effect. 0f course,
the issue is what the actual effect was. If most or all of
the residencea involved were occupied iy black tamilies, the
effect would not have’ been integr;tive. But particularly at
this small scale, neither the court nor the parties can de-
termine the race of the public school children in the affected

area.
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In 1943 ‘the board chose to add temporary class-
rooms at Gracemount (0%, 241/? ). The board, in its response,
indicates thgt these classrooms weré added to accommodate the
rising enrollment at Gracemount. As an abstract proposition,
then, additional space was probably required. Wwhat is
significant ia that the board chose to construct at Gracemount
(*43: 0%) rather then effect a simple boundary change with
the adjacent Reehive ('43: 33.6%, 423/1015), Cleaveland ('43:
7.2%, 997/1190), or Rickoff ('43: 11.3%, 870/1155). P.X. 74
capacities are used for purposes of analysis sihce-P.x..223
reveals no construction at these schools between 1;43 and
1951. '

Since all of the above schools had plenty of avail-
able pupil stations, the only gationale for the addition of
temporary classrooms at Gracemount was to increase its capa-
bility as a "white enclave" and eliminate the possibility of
its white students having to be reassigned to "blacker"
schools. 1In 1951, Gracemount was still 0% black while Beehive
was 84.8%, Moses Cleaveland was 25.7%. and Rickoff was 29.9%
black. ) .

In July, 1944, the attgndance area of Beehive was
reduced because the area east of Ingleside Road and south of
Garden Boulevard ceded from the City of Cleveland and annexed
itself to the City of Warrensville Heights. Since the a2rsa
annexed became part of the Warrensville Heights Schozl Dis-
trict, the Beehive attondance area was contractad 2ccordingly.
The result was ciearly a segregative one as Beehive went from
33.6% black in 1943 to 71.6% black in 1944. The role of the

State in this matter will be discussed infra.
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In 1944, Cranwood (0%; 119/175) underwent a modifi-
cation whereby twé classrooms were turned into a gynasium and,
as a result, its capacity was.diminished.

To evaluate the significance of this action, it is
necessary to understand the enrollment situation in this area
of the district and the apparent policies of the school
officials at this time. 1In 1944, there were three elementary
schools, Bechive, Moses Cleavoland and Miles, and two primary
schools, Gracemount and Cranwcod, enrolling students from the
southeast corner of the city. 1In that year, the record in-
cludes the following data on these schools: .

Proportion black enrollment/caéacitx

Beehive 71.6% 730/101S
Cleaveland 9.5% 979/1120
Miles 0s 466/700
Cranwood 0% 119/217%
Gracemount 0% 293/?
Total 2487/3010

Apparently because of the relatively large attendance zones
in this section of the district the school officials decided
to operate primary schools so that younger school children
would not have to ;alk long distances. The court draws this
conclusion because at least during the 19408, the three
elementary schools had sufficient capacity for the entire
enrollment of the area.

The area is bisected by the Erie Railroad tracks,
which form a boundary between the Cranwood miles and Moses
Cleaveland attendance areas and which cut across the Beehive
attendance zone and part of the regula} Miles attendange
zone. Beehive was located north of these tracks which meant
that children from a large are& south of these tracks had to
cross them on their route to school. During the course of
the trial, the point was made many times that the school

officials considered crossing railroad tracks to be highly
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‘creasing the capacity of Cranwood.

undesirable for elementary children.

In 1944; both the enrollment at Beehive and the
percentage of black students in that enrollment jumped dram~ '
atically. The court understands the factors in this rise to
have been the opening of a public housing estate in the south-
west portion of the Beehive area. It was in this same year
that Cranwood was remodeled resulting in a diminution
of its capacity. One might reasonably wonder why measures
were not taken to diminish the dangers to primafy-age children
in the southe:n section.of the Beehive area by yaving them
attend Cranwood which was not substantially further from the
southwestern area of the Beehive area than quhive itseif and
would have eliminated the danger of crossing railroad tracks.
Instead of adopting such a course of action which would have
also been integrative, the school authorities took positive

action to make such a course of action less viable by de-

In 1945, an optional 2one was created from Beehive
(80.77%) to M?aeu Cleaveland (12.63%3). While at first glance
this would apéear to be an integrative act, it most likely
was not. It would.seem that the affected area was a predomin-
ently white residential area since it was contiquous with the
Gracemount attendance area and Gracemount was 0%~ black. The
local board attempts to explain this optional zobe as necessary
to relieve overcrowding. If such was the cas=, a boundary chan&e
would have been a far more effecacious method for solving the
problem. Insteaq, the optional zone appears to be an "escape
valve” whercby white students can choo;e to attend a predom-
inantly white school rather than the predominantly black

school t6 which they otherwise would have been assigned.
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The school board effected two boundary changes and
created an optional zone in 1947. The firsc boundary change
was from Moses Cleaveland ('47: 19.0%, 914/1120) to Beehive
(*47: 82.9%, 789/1015), and the second was from Beehive. (82.9%)
to Gracemouﬂt (0%). The optional zone ran from Baehive (82.9%)
to either Moses Cleaveland (10.9%) or Gracemount (0.0%).

Although the school Board attempts to explain the
crcation of the optional zone as an attempt to deal with over-
crowding at Beehive, such explanation is inconsistent with
the facts. The boundary change from Moses Cleaveland to
Beehive increased the allegedly already overcrowdeé Beehive
area and is thus irreconcilable with the purported need for
an optional zone. It is analagous to letting pupils out the
front door while bringing them in through the back.

Although difficult to ascertain, oné can only surmise
that the area contained in the Beehive - Moses Cleaveland -
Gr: ~emount optional zone was racially transitional and the
“oard was affording whites in the area an escape valve. The
dual rature of the optional zone was necessitated by the
fact trat Gracemougt was only a K-3 school. Moses Cleaveland
wrsS thus made available to accommodate white upper eleﬁentary
pupils. .

In 1949, an additional eight classrooms were added
to Gracemount (0%, 849/840). .

Perhaps the best introduction to the analysis of >
this incident is a statistical breakdown of the area before,

during, and after the addition to Gracemount:
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1948 ‘3 1948 ] 1949 2 1950

Utilization Bl. Bl. Bl.

Rate *

135.6%8 Gracomcunt 0% 814/600 0% 989/600 0% 1064/840
71.2% Bechlve 85% 7/84/1015 83.9% 8 83.5%

8.4% Clcaveland24.8%  991/1120 22.9% 896/1120 22.3% 786/1120

57.6% Rickoff _ 21.28  666/1155 21.2%  666/1155 5.2% 5
Y3 2418/32 0 0

=849 -876 ~1050

Once again, as an abstract proposition, Gracemount was over=-
crowded and, theoretically, required an addition. A review of
the surrounding schools however. reveals a large surplus of
available pupil stations. Given the vast ‘disparity in the
racial percentages of Gracemount and the other thfée schools,
it can only be concluded that the decision nét to re-district
80 as to gend some Gracemount children to these other schools
was racially motivated.

The racial impact of the decision to build at
Gracemount is readily apparent. It enabled that school to
accommodate more studenté, all of whom were white, and thereby
maintain its racial identifiability. Moreover, the failure of
the Board to utilize the avilahle pupil stations precluded the
introduction of additional white pu;ils at Beehive {'48: B85%)
which would have assisted in minimizing that school's racial
identifiability. .

. Thus, the construction of an addition.at Gracemount
had the natural, probable, foresecable and actual effect of
perpetrating the extremely segregatcd character of the south-
east portion of the school district.

In 1949, yet another optionql zone was created from
Moses Cleaveland (22.9%, 896/1120) to Corlett (3.2%, 472/630).

This optional zone is still in effect..
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Once agqin we are dealing with an optional zone
between two schools of widely disparate racial composition
which raises the question of wﬁether it was a vehicle for
whites to escape attending what was perceived to be a black
school.

The board offered two explanations for crecating the
option: pupil convenience and overcrowding at Moses Cleave-
land. Corlett was clearly closer to the optional zone and
therefore, presumably, more convenient. But if convenience
was the objective, the board ought to have shif;ed the Corlett
boundary so as to convenience all of the pupils in.the optional
zone rather than those choosing to utilize it.

Similarly, the optional zone cannot be explained by
crowding at Moses Cleaveland since in 1947 it was 896/1120, or
had 224 available pupil stations.

Between 1949, the year of the creation of the
optional zone, and 1940, the black population at Corlett de-
creased from 3.18% to 2.74% while Moses Cleaveland decreased
from 22.88% to 2;.26%. The black percentage at Corlett, how-
ever, remained highly stable, not exceeding 15% until 1960.
Moses Cleaveland, however, had a rapid increase in black pop-
ulation surpassing 15% in 1947 and reaching 64.7% in 1960.
Thereafter, both schools became predominently black.

As was made clear in the earlier discuésion of the
1940 Moses Cleaveland - Corlett optional zone, at least until
1960, this optional zone ran from what was becoming an ident-
ifiably black school (Moses Cleaveland) to what was an ident~
ifiably white school (Corlett). The effect of the optional
zone during this period was to provide an escape valve for
whites and contribute to the ;aéial segregation at the two

schools,
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The Edward M. Williams'school opened as a K-4 school
and 0% black in 1952. The opening of a new school necessitatcd
the redrawing of school attendance areas so as to “"carve out"
an attendance area for wWilliams.

In order to accommodate Williams, the north and east
boundaries of Beehive (87.3%) were contracted and the east
boundary of Gracemount (0.4%) was also contracted. In addi-
tion, an option was created whereby 5th and 6th graders in
the portion of the Beehive area assig:ed to williams could
instead attend Gracemount. '

In 1954, the grade structure at williamsfwgs qhanged
from K-4 to K-6 and the east boundary of Gracemount was con-
tracted at the 5th and 6th grade levels.

While the boundaries of williams were drawn to
achieve an entirely white school, it should be noted that the
black population in this part of the city appears to have been
concentrated more in the south than in the east. This is
evidenced by the significant drop in the black population at
Beehive when Clara Tagg Brewer opened in 1954.

Significant, too, is the factual context surrounding
the 1852 uption for 5th and 6th graders in the Beehive area to
attend Gracemount. Given the fact that Beehive was under
enrolled by 40 pupils in 1952 and Gracemount was over enrolled
by 148 in that year, the only rational explanatibn for an
ophional,zone that allowed student movement from the under
enrolled to the over enrolled school is the providing of an
escape.valve for whites.

In anticipation of the 1954 ﬁransition of williams
from a K-4 tc a K-6 school, the school board in 1953 construc-
ted an additional eight classrooms at Williams ('53:08,.203/
250) .
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As is shown below even before becoming K-6,

Williams remained substantially under enrolled:

©1953 0s 203/250
1954 0s 239/490
1955 0% 280/490

The construction of the additional classrooms at wWilliams
enabled the upper elementary students residing in that area
to return to williams. These pupils must have all been white
since Williams remained 0% black until 1960.

Beehive, on the other hand, was predominently
black (82.4%) and had become over enrolled (1101/1015) in
1953. The combination of Williams going K-6 and the opening
of C. T. Brewer in 1954 relieved the ove.crowding at Beehive
{'54: 54.9%, 1173/101S; 'S5: 53,98, 604/1015;. The whites
went to Williams while the blacks went to Brower which opened
99.1% blzck and 718/560.

It is ciear that there existed clear racial

identifiability between Gracemount, williams, and Cranwood

‘on the one hand, ang Béehive, Brewer, and Moses Cleaveland

on the other. This condition existed well into the 1960s
when the board was well aware Af the inherently suspect
nature of black scho '1s and whita schools being maintained

#ide by side.
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Gracemount  wWilliams  Crarwood Beehive Brewer Cleaveland

1952 .43 0% 0% 87.3%__ *n.o. 28. 3%
1553 7.1% 0% 0% 82.4% __ n.o. 25.3%
1954 . 2.7% 0% 0% 54.9% 93.4% 30.1%
1955 EN) 0% 0% 53.9% 55.1% 35.0%
1356 8.0% 0% .58 60.7% - 98.38 __ 39.8%
1957 11.8% 0% .5% 57.4%  100.0% 44.3%
1958 27.3% 0% .98 63.4%  98.8% 47.6%
13959 46.6% 0% .5% 55.3% __ 98.3% 51.1%
1360 56.6% —__0% 5.0% 61.78 59.58 64.7%
1361 74.6% 2t 9.5% 68.4% _ 99.5% 73.0%
1962 87.4% 14.3% 15.7% §0.2% 9.6% 79.1%
1563 —_— — — L — —
1363 93.2% 39.4% 26.6% 85.08 99.6% 85.53%
1965 — — — — — —
1966 —_— — — — — —
1367 99.8% 99.43 64.8% 97.4%  100.0% 97.9%

A review of the area reveals that the above condition did not
occur adventitiously, but rather was the result of Board
action. .

The addition to wWilliams so as to convert it from
K-4 to K-6 might have been explained as an effort to standar-
dize the grade structure through the system. It should be
noted, however, that Cranwood (k-3) was closed and the new
Cranwood built in its place was kept a K-3 school from 1958
until 1968.

Under these circumstances, the 1953 addition to
Williams can only Se viewed as a means for whites to remain
there and not have to attend the majority black Beehive. It
is significant that the Board chose to commit building re-
sources at Williams when there was a great deal ‘of room at
Beehive ('S55: 604/1015; 'S6: 741/1015) created by the opening
of Brewer. ('55: 718/560, 99.1%). It would not have been
unreagsonable for Sth and 6th graders to walk-approximately
5600' to Beehive; The obvious effect Qould have been jinteg-
rative since the wWilliams area was all white and Beehive was

majority black. The building resources could also have been

*not opened
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put to better use elsewhere in the city where there was acute
overcrowding (e. g. Hough), as such overcrowding was not
present here. .

In 1955, Clara Tagg Brewer opened 93.4% black. The
Brewer attendance area was taken from the southwest portion of
the Beehive area ('S53: 82.4%; 'S4: 54.9%).

Brewer was purportedly opened to relieve overcrowding
at Beehive. The effect of its opening, however, was to dras-
tically reduce the percentage of black at Beehive. That such
might have been the primary objective of the board is indic-
ated by the fact that Brewer opened 158 over caﬁacity while
Beehive suddenly became under enrolled by 411. Essentially,
the board traded one over enrolled school for another..

Brewer continued to operate over capacity until 1957,
when the Seville Homes housing project was closed. During
this same period, Beehive continued to operate substantially
under capacity. If, in fact, the board was genuinely concern-
ed with overcroﬁding, readjustment of pupil assignment policy
should have been effected 80 as to distribute students more
equitably and util?ze facilities more efficiently. 1If, in-
stead, the goal of the board was the containment of blacks,
the situation at Brewer reflected the substantial achievement
of this objective.

The conclusion that the beard was pursding a policy
of containment in the Beehive area is further supported by
the situation at Gracemount. During this same period, that
school was over capacity and overwhelmingly white (2.71% -~
7.96%). Yet the local Board made no effort to direct some
of these students to Beehive (54.92% - 60.71%) which had
available pupil stations. In fact, the racial impaction was

being encouraged by the Beehive to Gracemount optional zone.
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Consistent with this policy was the maintenance of tiny
Cranwood at the périphery of the Bechive and Brewer zones.
c:anwood.had a capacity of only 175, and remained less than
1% black through 1959.

In 1957, the board terminated the optional zone from
Moscs Cleaveland (44.3%) to Beechive (57.39%) that had been
created in 1954. At the same time, ehanges were effected in
the already existing optional zone from Beehive (57.3%) to
either Gracemount (11.84%) or Moses Cleaveland (44.38%). The
western part of the option remained in effect, that is to say,
pupils living there could continue to choose to attend either
Gracemount or Moses Cleaveland. The eastern portion of the
optional zone was reduced in the southwest aﬂd maintained in
the east with the new option to attend williams (0%) and not
Gracemount or Moses Cleaveland. Finally, in 1966, the option-
al zone from Beehive (64:83.9%) to wWilliams ('64:39.4%) was
reduced.

The 1957 termination of ‘the Moses Cleaveland to
Beehive optional zone appears not to have had a negative
racial impact on the area.

The contiﬁuation.of the western part of the Beehive
to Gracemount - Moscs Cleaveland optional zone is difficult
to justify on other than racial grounds since the sending
school {Beehive) was under enrolled by 275 whil€ one of the
receiving schools {Gracemount) was over enrolled by 30 stu-
dents. Moses Cle.veland was under enrolled by 392 pupils at
the same time. .

with regard to the change in.the optional zone, from
Beehive to Williams, both schools were under enrolled, but
Beehive to a considerably greater degree. The defendants'’
assertion that Beehive was overcrowded cannot be substantiated

after the opening of Brewer in 1955 through 1964. Since
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Williams remained 0% black until 1961, the effect of the
optional zone was.clearly segregatory. Any student who
exercised his option to attend Williams from 1957-61 must
have beeﬁ white since Williams racial percentage remained
unchanged at 0%. The clear effect of this option was to
maintain or increase the racial impaction at both Beehive
and Williams.

The reduction of the Beehive-Williams optional zone
in 1966 may have been effected for legitimate administrative
reasons or because the option had fulfilled its purpose as an
escape valve for whites living in the Beehive area.

v In 1958, the Cleveland School Board const;ucted a
permanent facility on the site for the Cranwood primary
schools (*'57: 0.49%, 212/17S; 's8: 0.94%, 213/175).

In the words of the local defendants, Cranwood, which
consisted solely of portable structures from 192”7 to 1958, was
"a neighborhood K-3 school of longstanding."” An examination
of construction decisions for Cranwood may shed some light on
the local defendants' use of the term "neighborhood school.™
To understand the significance of these decisions, it should
be noted that Cranwood had shared boundaries with Moses
Cleaveland and Beehive, both of which had significant black
enrollments from at least 1940 forward. 1Its students, how-
ever, were assigned to the upper elementary grades at Miles
séhool, which like Cranwood, did not have a significant number
of black students enrolled until the early 1960s. Further,
in the early 1950s, the school authorities decided to build
a new elementary school in the southeast corner of the districtl.
This school, Clara Tagg Brewer, opened 93.4% black. While

Brewer and Cranwood do not in fact share a boundary, being
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separated by a small wedge of the Beehive attendance area,
they may be thought of as essentially adjacent schools. It
is painfully clear that at the time Brewer was being planned,
school authorities were also aware of the fact that some
permanent structure should be provided for the Cranwood stu-
dents. The choice of a construction site near Seville between
143rd and 147th streets would have allowed for the construc-
tion of a single integrated school. Instead, school officials
during the 19508 built two permanent structures in this area,
one an extremely small, virtually all-white school with an
abnormal grade structure and the other a virtu;11x'a11-b1ack
school which three years after its opening was operating with
221 available pupil stations. fThis figure happens to be
greater than the entire Cranwood enrollment in the year that
school officials authorized the construction of the new
permanent ‘Cranwood.

As with the other construction in the southeast
corner of the district in the 1950s, at least some of this
construction seemed unnecessary to provide adequate gpace for
the children attending school in the area. The over building
seems to have been.the result of an effort to provide "white"
schools in an area where black and white neighborhoods would
otherwise fall within the same attendance areas. Some part
of the availatie capacity in this area can be aétributed to
the closing of a puolic housing estate in the Brewer attend-
ance area, butvplainly not all of it. At a time when other
parts of the school system were experiencing woeful over-
crowding, the following figures reveaizan odd sense of pri-
orities in committing additional construction rasources .to

this area:
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construction enrol./cap. % bl. enrol./cap. & bl.

date

Beehive 1916 740/1015 57.4% 715/1015 53.36%
Brower 1953 339/560 100.0% 342/568 98.8%
Cleaveland - 1925 728/1120 44.3% 680/1120 47.6%
Cranwood 1957 212/175 0.47%  213/175 0.94%
Gracemount ? 870/840 11.84% 829/840 27.26%
williams 3951 440/490 0%  494/450 0%
Total ~3329/4200 3272/4200

One thing should be' made clear. The court is not suggesting
that all construction activity in this area was inappropriate.
It recognizes that this was an area where new homes were being
constructed. Rather, the court concludes that less construc-
tion was required and could have resulted in more integration.

Plaintiffs allege that in 1958 an addition was con-
structed at Gracemount (27.3%, 829/840). In ‘itr response,
the board states that the purpose was not to ad¢ new class-
room space but rather to replace a temporary unit already
existing at the school. PX 74 reveals that this construction,
however the defendant might characterize it, resulted in an
additional 105 pupil stations at Gracemount. Noteworthy, too,
is the fact that the board, in its own response, states that
the enrollment at Gracemount 'sas steadily decreasi. ;, " r the
five ycar period immediately preceeding the constru: sn.

It is also significant that Gracemount, in 1958,
was not overcrowded (83C/840). Given the fact that schools
in the Hough area were burc“ing 2t the seams in 1948, it is
difficult to explain the ‘:c.sion to add unnecessary class-
room space to a school that was not overcrowded and whose
enrollment had been steadily decreasing.

An analysis of the surrounding schools, once again,

i3 revealing:
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1958 1959

Rickotf 93.3% 970/1150 16.8% 993/1155
Cleaveland 47.6% 748/1120 SL.7% 1158/1120
Beehive 53.4% 668/1015 55.3% 754/1015
Williams 0% 468/490 0% 491/490

Since all of the above schools (with the marginal
exception of williams) were operating well below capacity,
the only reason for construction at Gracemount would be to
add capacity so as to foreclose the possibility of some of
its students being re-assigned to Rickoff, Moses Cleaveland,
or Beehive, all of which had substantially higher percentages
of black students. . ) .

In 1962, a boundary change was effected whereby

Part of the Beehive (80.2%) attendance area was transferred

to Brewer (99.6%). This process was repeated in 1964 when

the racial percentages of the two schools were 83.9% and
99.6%, respectively.

These boundary changes appear to have had only a
minimal impact on the racial isolation at Brewer and other-
wise appear to reflect a reasonable utilization of the two
schools involved. In addi:ion, the boundary changes reduced
the number of schoél children who had to cross the Erie Rail-
road tracks. .

Noteworthy, though, is the School Board's sense of
priorities with regard to overcrowding in this géneral area
during the time period involved. while slight overcrowding at
Beehive precipitated these boundary changes, nothing was done
to relieve serious overcrowding at Cranwood ('62: 15.78%, '64:
26.6%). Cranwood had a capacity of oniy 175 and was over
enrolled by 67 in 1962, and by 92 in 1964. Moses Cleaveland
('62: 79.1%; '64: 85.8%) was under capacity in theses same
years by 73 students and 34 students. It would appear thét

the board was unwilling to adopt the boundary change approach
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blaci with an enrollment of 528 and

so as to relieve the Cranwood overcrowding for fear vhat
assigning pupils to an identifiably black school would
contributg to the "tipping" of the neighborhood.

In 1967 the Emile B. deSauze school opened 93.4%

a capacity of 840.

Assuming deSauze was opened in 1966, it most probably was
planned around 1964, or at the very least, using 1964 data.

The following chart depicts the area-wide situation at that

i.ime.
1964 enrollment/capacity

Brewer 99.6% 482/560
Moses Cleaveland 85.8% 1086/1120
Gracemount 93.2% 610/945
wilifams 39.4% 561/490
Beehive 83.9% . 1048/1015
Cranwood 26.6% 267/17%5

4054/4305

As the above chart shows,

have been viewed as insufficient to

ever, is the site selection for the

black, ('67: 93.4%).
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the area had approximately

251 pupil stations available in 1964 which might reasonably

accommodate growth in

student population in the area. Thus, it was reasonable to

construct an additional school in the area. The issue, how-

new school.

The board, in its response, states that deSauze
was built to relieve overcrowding.at Beehive, which, in
1964, was only marginally overcrowded. By placing deSauze
in the extreme southeast corner of the city, its student
population could come only from Beehive ('64: 83;9%) and
Brewer ('64: 99.6%). Under these circumstances, deSauze

was predestined to, and did in fact, open predominantly

At the- same time that Beehive went slightly over-

capacity, the situation at Cranwood was much more severe,
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(64: 26.6%; 267/175). If deSauze had been placed in the
vacinity of Oakdaie and East 154th Streats, it could have
absorbed_the overcrowding at Beehive, as well as the excess
students from Cranwood. The result would have been an
integrated school, not a toreseeaﬁly and predominantly black
school.

It should also be noted that Cranwood became a
full K-6 school in 1968 and that this change necessitated
an addition to the school. Yet another addition was bui’
in 1969. It must be assumed that the decision to conver:
Cranwood to a K-6 school was made well in advance of its
implementation. Had deSauze been constructed between Brewer
and Cranwood, the need for the soasiruction 6! additions
at Cranwood could have been obviated.

The year 1967 was also marked by the construction
of the Adlai E. Stevenson school (99.3%, 680/875). 1In order
to crecate an attendance area for Stevenson, several boundary
changes were effected. A portion of the Williams (99.4%,

354/ 560) was given to Stevenson as was part of the Gracemount
(99.8%, 945/945) area. Both Moses Cleaveland (97.9%, 1174/
1120) and Rickoff (99.8%, 1083/1155) contributed part of their
attendance areas to Gracemount.

By this time, the affected area had become virtually
all black so that these actions did not actively add to the
racial impaction of the area. There simply were no integro-
tive alternatives to be found, and the underlying problem of
overcrowding was resolved by these actions. }t 48 indeed
ironic that the absence of 1nteqrative2a1ternatives was in

large measure due to the prior segregative act¥ of the Board,
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which refused to make step-by-step boundary changes while
therc remained a $igni£icant proportion of white students in
the area schools.

Cranwood became a full K-6 school in 1968 when an

addition consisting of 9 classrooms was opened. At that
time, Cranwood was 82,5% black with an enrollment of 575.
As a result of the change in grade structure, a boundary
change was effected so that 4th-6th graders in the Cranwood
attendance area could now attend Cranwood rather than Miles
(51.58%, 747/700) and Moses Cleaveland (98.05%, 1177/1120).

It should also be noted that in 1967, prior to the

addition at Cranwood, some Cranwood students were transported

' 4. to deSauze (93.37%, 528/840). All of the above actions

appear defensible, especially since the only integrative
alternative would have been Miles (51.6%) which was over-
crowded and, in fact, the school from which the Cranwood K-4-
¢-'s ware retrieved.

] In 1968, some Cranwood (82.5%, 623/ 600 ) tstudents
were assigned to deSauze (99.05%, 317/ 840) where space was
available. 1In 1969, an additional 12 classrooms were con-
structed at Cranwood, which in that year had an enrollment
of 821. Given the enrollments of the surrounding schools,
the addition appeared necessary, there being no viable
integrative alternatives to the construction. Ohce again,
these specific actions by the Board appear defensible,

Pinally, in 1969, part of the attendance area for
Beehive (98.6%, 888/1015) was transferred to deSauze (100%,
354/850) . B

This acticn by the Board points up the problems

created by deSauze's site gelection which was alluded to in
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the analysis of that school's construction.

The board states that this action was taken to
ralieve overcrowding at Beehive and had the added advantage
of allowing pupils in the affected area to attend school
without having to cross the railroad tracks that bisect the
Beehive attendance zone. .

Whether Beehive was actually overcrowded in 1969 is
questionable. According to PX 39, Beehive had 888 pupils
while the board places the figqure at 1006. Neither figure
excecds Beehive's PX 74 capacity of 1015.

Although this action eliminated the need for some
Beehive pupils to cross the railroad tracks, a large portion
of the Beehive area was gsouth of the tracks ;hd children
living there were not so fortunate. The placement of deSauze
was in complete disregard for safety considerations which the
board had stressed so strongly.

If deSauze had been constructed in the area of
Oakdale and E. 154th Street, much would have been achieved.

FPirst, the school would have drawn its student
population from Beehive and Cranwood, md opened integrated.
Second, the railroad tracks would have become a natural
boundary and no student attending, either Beehive or the re-
located deSauze would have had to cross those tracks.

It is difficult to understand how the reascnablc.ess
of the above analysis escaped the board, unless it was de-
liberately ignored. Students in the present deSauze area can
walk to Brewer by using side gtreets to reacﬁ Tarkington,
which dead ends at Brewer. Had deSauzé been located as the
court suggests, it would have eliminated the crossing of the
railroad tracks and provided the board with an integrated
school together with the potential to relieve overcrowding

at several others.

-73-

71




O

ERIC

Aruitoxt provided by Eic:

SOUTHEAST CORRIDOR

For purposes of analysis, th: court has focused the
evidence by considering the conduct of school authorities as

it related o discreet geographical areas of the school system.,
In developing a chronological understanding of how conditions
evolved in each area, the court has then been able to compare
what was happening in different areas at different times. Any
method used to organize such a voluminous record at some point
must be recognized to be somewhat arbitrary. The focus of
activity with regard to student assignment degisions shifted
gradually over the years. Thus, the next groupiny of incidents
to be considered is pPerhaps the most difficult to understand,
as it involves a geographical area where the conduct examined
did not radiate from a center, but rather involves incidents
occurring along a corridor between the Central and Beehive
areas, considered supra.

The first incident in this area considered in the
Plaintiffs’ proofs wais the creation in 1928 of two contiguous
optional zones, one.allowing students from Lafaye' .o ('40:
38.4%) to attend Rice ('40: 0.77%), if they so chose, and the
other allowing the reverse option. The data is not available to
analyze the effect of these options when they weré created,
Their continuance from 1940 to at least 1964 appears to have
had a foreseeab.iy Ssegregative effect as Rice was less than 5
percent black through 1959 and only 12.4 percent black in 1964.
Meanwhile Lafayette w;s more than 50 pe;cent black from 1944 on
and more than 90 percent black from 1954 on. Since the options
createé a situation where children exercising the option from

each zone might literally cross each othar's path, there appear
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to be no convincing safety explanation for this zone. The
explanation of local school authorities that it might have
been the result of pareatal pressure to have children attend
the older Rice school, which the parents might have attended
as children themselv~s, is unconvincing since Lafayette had
been open nine yea?s at the time of the creation of the option-
al zone, according to P.X. 223.

In 1938 an optional zone was created allowing child-
ren from a portion of the Rickoff ('40: B.9%) attendance area
to go to Fulton ('40: 11.78%), if they so chose. Again there
is no data which allows the court to assess the impact of this
action at the time it was taken. However, iq contrast to the
dual optional zones just discussed, the creation of this par-
ticular zone appears to have been neutral in terms_of racial
effect. Both schools were experiencing a general gradual
increase in the proportional black enrollment which was rough-
ly parallel. It does not appear that the effect of “he zone
was to allow white students to attend a plainly ideiitifiable
white school nor to channel black students to an identifiably
black school rather than the school to which they would
hormally be assigned. The termination of the zone in 1960
also appears justified, as the sending school was under en-
rolled while the receiving school was somewhat over enrolled.
The pattern of allowing Rickoff students various.other options
discussed below, however, does suégest that this action 2
should not be judged separately, but as part of the series of
decisions made with regard to Rickoff.‘ This is done, infra.

In 1940, three optional zoneé were created in this
arca, the effect of which was o contribute.to the idehtification
of the sending school as the "black"school and the receiving

school as the "white" school in each instance. The first of

’

=75~

73

ERIC

Aruitoxt provided by Eic:



O

ERIC

Aruitoxt provided by Eic:

these zonei allowed children from an area of the Cleaveland
{7.4%, 1065/112G) attendance area to go to Corlett (3.1%, 524/
630}, Duiing the 20 year perio@ from 1240 to 196G, this zcne
gave white anildren residing ir, the affe~ted area the optinn
of awveiding Cleaveland w.:ich was be oming srogressively more
black during the 1v40s. That the zune di¢ not cperate in an
integrative manner is evident from the fact that Corlett's
black enrollment remained very small during the 1940s aﬂd in
fact dropped from 3.05 percent in 1940 to 2.7 percent in 1950.
When Cleaveland became more than 50 percent black in 1949,

Corlett had a black enrollment of only 14.8 percené. The

argument of the local defendants that the zoné was created be-

cause of safety considerations is unconvincing. Where safety
is the true concern, the convincing response is a boundary
change.

The second optional zone created in 1940 was from
Rickoff (8.9%, 932/1155) to Dickens (5.5%, 636/1015). From
the following enrollment figures, it is obvious that the zone
operated as an escape valve for white students in the affected

area until at least the late 1950s:

‘40 45 'S0 '55 '60
Rickoff 8.9%  14.0% 25.1%  70.7%  97.5%

Dickens 5.5% 7.2% 8.6% 31.9% 88.2%

Again the proffered safety explanation of the local defendants
is unconvinecing, all the more so since the zone created the
safety hazard of having to cross 140th Street, apparently at
least a major local traffic artery, foi the students exercising
the option.

The third optional zone also involved Rickoff, allow-|
ing children from yet another part of the attendance area to

50 to Corlett (3.1%, 524/630), if they so chose. While it is
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true that the receiving school in this instance was closer to
the affected arca, the safety factors on which the Board re-
liecs are not persuasive. This is particularly so in view of
the numcrous options which were being created for various part
of the Rickoff area at this time. Again the suggestion that
parcntal desire to have children attend the same elementary
school which the parent might have attended does not seem
persuasive when the sending school had been open for such a
considerable period. Parental pressure may have been involved,
but the generating circumstances appear to be other than those
suggested by the local defendants. Since Corlett remained a
predominantly white school until the 1950s, while Rickoff be-
came increcasingly black, the effect of the continuation of the
zone was plainly segregative fcr a period of at least 20 years.
Four of the five optional zones considered thus far
in regard to the corri@or area appear to have been calculated

to remove whites from schools which were becoming increasingly

black. The absence of convincing racially neutral explanation
for the creation of these zones points strongly to the conclu-
sion that this was not,only the forcseeable effect, but the
purpose of these actions. Such a conclusion is further bol-
stered by the fact that there is no suggestion that problems
of over enrollment existed at any of the sending schools to
explain the sudden intercst in creating optional.zones in this
area. These four optional zones are apparently still in
existence. Now all of the schools involved are overwhelmingly
black, so the continuing direct effect.of these zones as
contributing factorz to the present raéial isolation existing
in Cleveland schools must be viewed as de minimis. This does

not undo, however, their indirect contribution t» the current
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residential segreéqtion. Had school authorities not acted so
as in essence to direct white students awﬁy from certain
schools, families with school age children might have made
different dccisions with respect to staying in the general
area or moving into it. A notable characteristic of the
corridor area, which the present discussion addresses,‘was
that there were a number of schools in t%z area which had some
degree of stable integration over gignificant time periods.
This suggests that for some time the underlying residential
patterns in this area were developing in a'fairly integrated
way. The actions of school authorities in channeliing white
students away from some schools in such circumstances must be
viewed as coniributing to the designation of certain residen-
tial areas as "black neighborhoods," i.e. portions of the
attendance area of schools such as Rickoff and Lafayette.
Thus the actions of the school officials appear to have con-
tributed to racizl residential concentration, which might not
otherwise have developed. This type of relationship between
the actions of school officials and emerging residential
patterns is discussed in greater detail, infra.

In 1944, the Lafayette (53.5%, 583/1085) to Rice
(0.9%, 532/1120) optional zone was expanded. That the intent
in expanding this zone was not to promote integration at Rice
by encouraging the transfer of some black students from
Lafayette is clear from the ‘act Rice remained less than 50
pPercent black until 1967, 23 years after the creation of this
option. The foresceable effect was to.give white students in
the affected area an escape valve from the increasingly black
Latayette to the cverwhelmingly white Rice. The only explana-

tion offered by the local defendants was that Rice was the

76
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"parent” school, Lafayette having opened later, and that
parents would want “hzir children to attend the school which
other members of th: family had attended. This explanation is
gimilar to that offcred to cexplain the 1928 creation of the
dual optional zones between Lafayette and Rice. Clearly the
court must conclude that the local defzndants were desperate
in making such an argument. While school loyalties do develop,
they are not so intense at the elementary school level in
common experience to cause an otherwise unnecesgsary assignment
decision 25 years after the "new"school had opened.

In 1941 yet another optional zone was créated; allow-
ing students in an additional portion of the Lafayette (38.4%,
593/1085) attendance areca to go to Rice (2.0%, 565/1120).
This time the local defendants indicate while the reason for
creating the optional zone is unknos- it did permit children
in the affected area to ride the 116th Street bus to Rice.
They do not, however, attempt to explain why children would
need to ride a bus to a school which was 3800 feet from the
center of the affected area, when they lived approximately
1600 feet from the school to which they were originally
assigned. The reason for the creétion of this optional zone,
as well as the three previous optional zones affecting these
two schools is apparent when one reviews the proportional black
enrollment at the two schools, as set forth below:

Rice  Lafayette

1940 0.66% 38.40%
1941 0.55 40.84
1942 0.8 43.8
1943 0.9 48.8
1944 0.9 53.5
1945 1.13 58.46
1946 1.45 65.40
1947 1.03 69.06
1948 1.99 72.07
1949 1.23 74.51
1950 1.48 78.33
1951 2.0 78.4
1952 2.4 86.5
1953 2.3 89.4
1954 2.41 91.58
-79-
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Plainly the racial isolation at these two neighboring schools
did not Jjust happen. It was the result of the manipulation
of assignme. © patterns within a supposedly racially neutral
neighborhood school program. '

In 1951, an optional zone was created allowing
students in a certain portion of the Fulton ('Sl: 38.8%, 518/
700) attendance zone to go to Rickoff ('Sl: 29.9%, 625/1155) .
Frankly, this action presents an analytical puzzle. If the
16ca1 defendants' description of the area affected by this
boundary change is accurate, the affected area was not contig-
uous to the attendance area of the receiving schﬁoi, according
to the 1947 map showing z:tendance boundaries. No explanation

for the creation of such an unusual option has been proffered

by the local defendants. The sending school was plainly close:
to the affected area than the receiving school. There was no
problem of overcrowding at the sending school. Both schools
appear to have been enrolling an increasing number of black
students. The receiving school did have a smaller percentage
of black students, however, and the reasonable conclusion
appears to be that white students in the affected area were
being afforded the opportunity to attgnd a "whiter"” school, if
they so chose. Because of the above noted pecularities, how-
ever, the court reaches this conclusion with less certainty
than it has in its analysis of other alleged inc;dents.
Students in a portion of the Mt. Auburn (1.4%, 289,
700) attendance area were given the option of attending wWood-
land (8.1%, 614/595) from 1952 until 1967. (The plaintiffs
indicated that the option ran in the oéposite direction, but
this is not in accord with the 1967 school boundary map.) The

defendants argue that this zone had an integrative effect,
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inviting the assumption that the affected arca was a predomin-
antly white residential area. If this assumption is correct,
so is the defendants' argument. Certainly the option secms
justified in tarms of distances, being approximately 2200 f-zet
closer to the receiving school than to the sending school. On
the other hand, the action seems odd in view of the fact that
the sending school was operating at approximately 40 percent
of its capacity, while the receiving school was slightly over
enrolled. Without information on the predominant racial com-
position of the affected area, which is not ava;lable to the
court, it is not possible to determine whether this action
was racially neutral, integrative, or segregqgive.

In 1954, students living in a specified part of the
Lafayette (91.6%, 701/1085) area were given the option to
attend Mt. Pleasant (19.5%, 559/665). In reviewing this zone,
it should be noted that the explanation of the school author-
ities based on distances appearsto be founded on faulty measure-
ments. While the local defendants say that Lafayette was 3,006
feet from the middle of the affected area, the court measures
the distance at roqghly 2300 feet; similarly the distance to
Mt. Pleasant was said to be 1,600 feet, but the court measures
that distance at a minimum of 1,700 feet from the affected
area. While these figures would mean that Mt. Pleasant was
approximately 600 feet closer to the center of the affected
area, such a relatively short savings in walking distance .
surely could rot justify having the children cross Kinsman, a
major thoroughfare, if safety were the paramount consideration
which the local defendants have steadféstly maintained it to

be. Further, the optional zone can not be justified in terms
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of over enrollment. The only apparent explanation is the
disparatq proportion of black enrollment at the two schools.
In 1954, Lafayette was 91.6% black. Although specific in-
formation on who lived in the affected area is not available,
the court concludes that apparently when its black enrollment
reached 90% plus at Lafayette, the school authorities decided
to provide an escape valve to Mt. Pleasant for some of the
white children. )

In 1955, two optional zones were created giving
students from specified portions of the Boulevard (8.2%,
462/700) and Revere (0%, 848/1015) attendance areas the
choice of attending Mt. Pleasant (25%, 544/655). These two
zones appear to have been justified, since the receiving
school was cohsiderably closer to the affected areas than
either of the sending schools. Moreover, the fact that the
options ran from less black to more black schools appears
to refute any suggestion that these actions were taken to
isolate blacks at the sending schools. The only possibly
sinister view of these actions would arise from the possi-
bility that they wére taken in reaction to black families
moving into the affected areas. There is little to support
such an inference in the record, and the court will not
indulge in gsuch speculation.

The next incidents which invelve this area included
in the plaintiffs' proofs deal with incidents w! ich occurred
in the 1960s. The first was a 'step-by-step; boundary
change in 1960. A portion of the Fultén (100%) attendance

zone, which was 43 students over capacity was transferred
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to engage in, or at least its awareness of, the step~by-

to Rickoff (97.5%) which had some 71 available pupil stations.
A portion’of the Rickoff attendance area was then transferred
to Cleaveland (64.77%), which w;s approximately 305 gstudents
undér capacity.

This action by the board points up its willingness

step method of relieving ovexcrowding. Unfortunately, its
decision to utilize this procedure was often sel-~tive and
appeared based more on racial considerations tha.. :he efficient]
use of under enrolled schools.

With regard to the specific action taken, it.would
appear that there were more integrative alternatives that
werc equally convenient. As to the first boundary change,
Dickens (88.2%) located southwest of Fulton, had 201 pupil
stations available, while as to the second, Corlett (27.8%)
located southwest of Rickoff, was 252 students under capacity.
In 1962, a boundary change which shifted a portion of the
Mt. Pleasant (61: 91.1%, 740/665; '62: 94.4%, 710/665) area
to Revere ('61: 0.3%, 731/1015; '62: 15.8%, 895/1015)
was made. This change had an integrative effect and appears
to represent a distinct change in'the school authorities
earlier pattern of being unwilling to relieve 6vgrcrowding of
a predominantly black school through utilization of under
enrolled white schools. While the school authorities
appear to have done no more than was absolutely necessary

to relieve overcrowding at Mt. Pleasant for that year, it
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was clearly a step in the right direction.

The forward thrust rebresented by the 1962
Mt. Pleasant-Revere boundary change was parried soon by
the addition of seven c¢'as: .oms and two kindergartens to
Mt. Pleasant in 19C4. As a result of the addition, a portion
of the Revere (25.1%, 926/1015) attendance area was shifted
back to Mt. Pleasant (96.9% 770/910 -~ post addition
capacity estimate). The addition was perhaps an effort
to anticipate the probability of growing enrollments in
this area, but immediately its effect was to produce two
under enrolled, adjacent schools, one of which was plainly
identifiable as a "black’ school and the other as a "~hite”
school. Since the addition would have been planned very
shortly after the 1962 boundary change, a reasonable con~-
clusion is that the additisn was planned to forestall the
necessity of transferring additional students living in
the Mt. Pleasant attendarc:= zone to Revere and to reverse
the 1962 boundary change. Such a conclusion is supported
by noting the more Pressing need for additional classroom
space in other parts of the school system at this &ime
and the apparently high priority which was giv~n thig
addition in the construction Program begun in the mid-
1960s. To some extent, the segregative ef<ect of 1964 Revere-
Mt. Pleasant boundary change may have been mitigated by a
second boundary change transferring part of the Corlett {76.0%
663/630) attendance area to Revere. Aésuming that it was not
essentially a "white pocket” which was so transferred, this

boundary change gsuggests an integrative effect may have been
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accomplished. 1In light of the other circumstances surrounding
this series of boundary changes, however, the court can not
easily make the assumption that white students were not being
skimmed from the Corlett population. In view of the absence
of dats as to the racial composition of the affected residen-
tial area, the court refrains from drawing any conclusion as
to this specific boundary change.

Another 1964 addition of 14 classrooms and one
kindergarten was built at Fulton (99.7%, 738/1190 -- pcat
addition capacity estimate). This additioy triggered a series
of step—by-stép boundary changes, including trahsfgrring
portions of Rickoff (99.7%, 1229/1155) to Fu;ton, of Gr;ce—
mount {(93.2%, 1012/945) to Rickoff, of Cleaveland (85.8%,
1086/1120) to Rickoff, and of Gracemount to Cleaveland. At
this point, the southern portion of the area undecr considera-~
tion, where these schools are located, had become predoninantly
black. This meant that there were no integrative alternatives
to relieve the overcrowding which had developed at several of
the schoocls. wWhat is notable about i.ie series of changes
was the flexibility which school officials exhibited in mgking
boundary changes oﬁce they no longer apparently had to con-
sider whether the changes would result in moving black stud-
ents into predominantly white schools. Such an approach to
resolving overcrowdina continued to be resisted and rejected
by school officials where the areas involved included both
overcrowded black schools and under enrolled white schools,
as evidenced by the 1967 changes affecting Mt. Auburn.

An addition of eight classrsbms was built at
Revere ('67: B84.6% 1302/1285 -~ post addition capacity esti-
mate) in 1966. Clearly some actior was necessary to deal with
tha growth in enrollment at Revere, and the schools to which

plaintiffs suggest Reverc students might have been transferred
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generally were operaring very - ).+ to their capacities in
1964. Basically, this area h:d ‘‘eveloped in such a way that
by 1967, there were no integrative alternatives,

The absence of integrative alternatives is again

brought to light by a 1967 bounda: ‘2 transferring a
portion of the Revere attendance ‘orlett (99.3%, 1070/
2}, This change appears to h .1 precipitated by the

construc-ion of an addition at Corlett. Howevar, since the

coi.rt . not have information on the size of the addition,
the- " way to estimate accurately the capacity of Revere.
As & ... -, the court only can note that the theoretically

available integrative alternatives were presented by Miles
Park (4.9%, approximately 500/490), Wocdland Hills (39.0%,
464/420) and Miles (39.2%, 791/700), a.l of which were them~

, selves operating above capacity.

In 1967, two optional zones were terminated in the

northcrn poriion of this corridor, one between Irving (1008%,
1055/980) and Woodland (80.0%, 616/595) and another between
Mt. Auburn (53.6%, 379/700) and Woodland. The defendants'
explanation of these cancellations is based on the overcrowding
at the receiving school, Woodland. This explanation assumes;
however, that such overcrowding was a recent Phenomenon. In
fact, Woodland had been overcrowded sinceld57, although not as
seriously as it apparently was in 1966. But since the school
authorities contend that they were acting to alleviate over-
crowded conditions, it appears that a step-by-ster boundary
change should have been employed to use some of thc available
space at Mt. Auburn to alleviate the céntinued overcrowding

at Irving. One possible explanation for not having so acted idg

that Woodland's southern boundary was ~lready very close %o thg
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school. But as noted above in reference to the boundary
changes which occurred after the 1964 addition to Fulton,
where the schools which potentially could be involved in step-
by-stcp boundary changes were 511 clearly identifiable as
"black” schools, the approach was employed liberally. The
failure to use this technique appears to indicate an intention
to maintain the "white" identification of Mt. Auburn, if at all
possible.

The suspicious selectivity of school officials in
sometimes dealing with overcrowding by building-adqitiohal
classrooms and sometimes choosing to change boundaties with a
resulting isolation of white students from black students
continues to be evident as late at 1969. In that year, school
officials tranaferrced part of the attendance area of Woodland
Hills ('68: 49.5%, 473/420; '69: 63.2%, 533/420) to Union
(68: 0%, 410/490; '69: 0%, 438/490). Since Union had no black
enrollment in the vcor which the change took effect, it must
be concluded that the area affected by the boundary change was
white. While it is trv-: that increasing overcrowding at Wood-
‘and Hills justified some correc .ve action, it must be ques-
tioned whether the pri iary intent of the school offic..ls was
to deal with the overcrowding problem, which was not resn’ yed,
or tu allow white children to attend a white school. If the
©ject was to relieve overcrowding, surely school authorities
»-ould not have been content with a situation where wWoodland
Hills became increasingly overcrowded, while Union continued
to be under utilized. :

Ix 1971, the school officials'undertook a series of
boundary changes as a r7sult of overcrowding at Boulevard,
Revere and allegedly at Mt. Auburn. “hese changes inclﬁded

transferring portions of ™t. Auburn (*70: 92.04%, 578/700; *71;
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1031/910), portions of Revr-a ('70: 97.4%, 1642/1295 == pre
'7: addition capacity estimate; '71: 98.6%, 1527/1575 -=- post
'71: addition “apacity estimate) to Mt. Pleasant, portions of
Woodland Hills ('70: 75.25%, 578/?; '71: 84.8%, 796/?) and a
portion of Boulevard to Woodland Hills. These changes also
were apparently related to the opening of additions to Revere
and Miles in 1971. There is also some indication in P.X. 223
that an addition might have been made to Woodland Hills in
1970, although there is nc other indication of such an addi-
tion in the record of this case. These changes were in r--
sponse to changing enrollment patterns in the area and indicatd
a flexibility in adjusting boundaries which the schuol ¢ €fici-
als frequently seem to develop once an area has become large.y
black.

The fluidity of boundaries in this area after it had
becone predomin&ntly black is underscored by yet another
boundary change, which transferred a pcrtion of Reveise (55%,
152 '1575 =- est.) to Corlett (99:7%, 916/1120), in 1977 jus.
one yecar after the substanﬁial redistricting. described sbove.
While cearly the change could have been of little consequence

as far as racial impact, it is a notable example o' the

changed behavior of school officials toward boundary changes

once an area has become predominantly black. (
The final incident concerning this area with whi<:

the plaintiffs' proofs dealt was the 1975 construction of a

rep:a:cement £-r the -odland :chool, which opened as the
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Buckeye-Woodland school. The predecessor school had been

deatroyed by fire in 1970, and for a period, .it8 students had

baen asaigned to Cbservation, "*hich then became known as
Woodland-Observation. The school opened sverwhelmingly black.
There appe. 5 to nave been no potenti.y =.ia whiek wousd have
produced a markedly more integrative recsule, as Ls irdicated

from the figures for the surrounding gchools:

g:::tmced % black (1973) 1974 enroll/ Ex. 74 cao.
Irving 1883 99.37% 616/980
Wayne 1914 89.058 638/665
Rice 1904 91.07% 838/1120
Mt. Auburn 1922 99.09% 650,700

While the schools listed above appear to have had sufficient theoretical
capacity to accommodate the 350 students who were attending
Woodland-Observation in 1974, the age of those buildings clear-
ly supports the decision of school officials to go forward with
new construction in this area. The only question which can be
raised with regard to this incident is basically a paraphrase
of the ultimate question in this case. whether any new school
in Cleveland opening .1 1975 Qhould open with a student body

which is more than 97 perzent black.

.
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HOUGII-DUNHAM AREA

The area on the east side of Cleveland bounded Ey
E. 55th strect on the east, E. 107th street on the west,
Superior Avenue on the north, and Euclid Avenue on th~ south
is commonly known as the Hough area. Up until the middie
19508, the Hough neigh™ .00d was a primarily white neighbor-
hood that was characterized by large homes and little or no
public housing. In the late 1950s, the combination of a
rapidly increasing population and a concondtang housing
shortage cauged . ay of the large homes in Hough to be modi-
fied so as to become multiple family dwellings. The transi-
tion from single family homes to small apartment buildings
was aided considerably by significant real estate speculation
in the zrea. (see discussior uf residential gaéterns,
infra.)

The schools in the Hough area at the present time can
be divided into two distinct groups for the purposes of anal-
ysis. Each group consists of an older "core" school surrounded
by four "satellite" schools. The first group is Hough, sur-
rounded by.Morgan, Orr, Martin, and Raper. The second is
Dunham, surrounded by Wade Park, Attucks, Ireland and Rocke=-
feller. Standing alone, but intimately involved in th-. Hough
arez, is the Bolton Elementary School. In recounting the
reievant history of the Hough ar=a, reference will necessarily
be made to som: schools not men ned abovz.

Plaintisf's first allegatioﬂ‘with regard to the
Hot;h area daw- hack to 1933 when an optional zone was

created from Giddings ('39: 98.9%) to Dunham ('39: 1.2%).

-90-
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.choice of the most integrative alter..atives available. A sim=-

Because of the vastly disparate racial percentages of the two
schools, this optional zone would ordinarily require close
scrutinv. But the absence of any pre-1939 data makes both
analysis of this incident as well as discernment of its contin-
uing effect virtually impossible.

A similar problem arises with regard to the 1933 op-
tional zone from Bolton to either Hough or Observation. Later
incidents involving Bolton, however, can be analyzed. For in-
stance, the 1341 optional zone from Observation (52.888%) to
Bolton (99.02%) as well as the 1944 optional zone from Bolton
(94.67%) to Orr (50.23%) appecar to reflect the school board's

ilar comment is warranted with regard to the alieration of the
Bolton-Hough-Observation optional zone in 1944. When Charles
Orr opened in 1944 (as "Hough~Relief) the ea§tern port »n of
the optioga; zone as altered to allow pupils to atten. either
Orr or Boltcn, .2 western portion of the optional zone re-
mained essentially unchanged in that children were allowed to
attend Hough, but not Observation. This seems an entirely
reasonable approach given the fact thait both Bolton and Orr
appear to have been under capaci:y i:. 1955.

An optional zon& was created in 1939 from ObLservation
(50%) to Murray Hill. A second such option was created in 1953
The board's safety explanation would dictate a bouhdary change
rather than an optional zone. The racial percentages of the
nehools' respective student bodies strongly suggesc that these
options were the result of the rising black enrollment at
Observation.

In 1939, ar addition was constructed at Dunham ('40:
1.28). six classrooms were added and in 1940, Dunham was gtill

297 pupils over capacity. Thus, the addition appear: to have

been totally justified. The alternative suggested by plaintiffs,

Giddings (99.3%),could only have accommodated 39 additional
pupils and the board's safety arguments are weli “aken in not

using Giddings to relieve the overcrowding at Dunham.

~9]1~
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Another apparently racially neutral act by the
Board was the 1940 addition to Wade Park (0.1%, 816/700).
Wade park was indeed overcrowded at that time and while Hodge
(0%) and Sowinski (5.4%) were under enrolled by 213 and 284,
respectively, they appear to have been dismissed as viable
alternatives because of distance rather than racial consider-
ations,

In 1940, an optional zone was created whereby stu-
dents living in the Hough (4.8% 1127/1015) attendance area
could, instead, attend Wade Park (.1% 816/700). The optional
Zone was purported’ r created to relieve overcrowding but the
receiving school vas also overcrowded. >It is thus possible
that the option was intended to provide an escape valve for
whites at Hough who would not tolerate the presence of any
black students.

Plaintiffs are apparently arguing that Sowinski
(4.74%) should have been utilizcd to relieve the c¢vercrowding
at Hough. Given the racial percentages of the schocls in-
volved, such a course of action would not have had a signifi-
cantly m>r> integrative racial effect. The othe aools
suggested oy plaintiffs were too far away to be considered
viable alternatives, despite their apparent under enrsollment.

Similarly, there appeared to be no integrative
alternatives in 1941, when a boundary change transferred part
of the Quincy (99.5%. 736/665) attendance area to Giddings
(99.7%, 72°/775), or in 1951, when part cf the Quinsy (99.5%,
737/665) ar:a was transfer-ed to Bolton (98.0%, 925/1050).

In 1942, an optional z.i: was cre-~tced from Quincy
(98.9%, 751/665) to Boltc (59.48%, 982/105C). While the
local board attempts to justify this cpticnal zone on the
gounds that it eliminated :he need for.childrén to cross
Cedar Roai, it appears that the exzct opposit. was true. It
also appc.rs that Irving (69.2%, 467/600) was closer to the

affected srea than elther of the two schocis invol- ed and"
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was therefore a viable integrative alternative that was either
not considered, or considered and not chosen.

In the same year (1942) an optional zone was
created from Sowinski (*42: 4.9%, 563/875; '61l: 59.6%, 988/
875) to Hodge ('42: 0%, 475/735:"61: 34.9%, 680/735). This
option was terminated in 1961.

According to the calculations of the local defend-~
ants, the sending cchool was closer to the affected area than
was the receiving gschool. However, the local defendants ex-
plain that the optional zone was created to eliminate the
necessity of having y-ung children cross E. 79th Street. The
affected area was the only part o~ the Sowinski attendance
area located west of E. 79th St, Had this end been accomplish+
ed by a boundary change, the proffered safety rationale would
be quite plausib: The use .. an opticnal zone coupled with
the rising proporstion of black entoflment at Sowinski suggests
that safety was not the sole consideration. It is possible
that this option was created in response to pressure to a. .w
the children in the affected area to attend the all-white
Hodge.

The termination of the zone in 1961 was accomplished
by transferring the affected area to the Hodge Attendance area
As noted above, safety considerations do suppc : such a boun-
dary change. As in 1942, Hodge, the receiving school, ~on-
tinued to be the more {dentifiably "white™ school in 1961.
However, both schools affected by tie _961 te..:ination were
statistically well integrated. Fu: -hermore, th: 1961 Sowinski
enrollm:nt exceeded the school's capac;ty. The boundary changr
was, therefore, warranted as a way of ;vening enrollment

pressure.
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In 1943, an optional zone was created whereby
students living in a very small part of the Doan (15.5%, 552/
490) attendance area could instead attend Wade Park (0.4%).
The explanation prc fered by the board is one of safety, but
such considerations sc+m equally pertinent to other parts of
the Doan area not included in the optional zone. The percen-
tage of black students at Doan had risen from 2.1% in 1940 to
15.5% in 1943 and this fairly rapid increase suggests that the
parents of white pupils may have considered the neighbo:rhood
to be "tipping™ and demanded a means of escape.. This infer-
ence is not cOntra;indicated by the fact that the school
board would create an optional zcne for such a minut:
geographical area.

This opii: was terminated in 1958 when “oth schools

were more than 90% black. Accordinc to the board, +i.is wasg .uj

keeping with their policy of terminatihg an optional zone
when the receiving school became overcrowded.

In 1944, an optional zone was creéted from Hough
{5.2%, 1049/1015) to Doan {23.1%, 502,/%90). The option con-
tinued in effect until the opening of Charles “rr School in
1959. At that time :hough was 87.9% (1346/1015) and Doan was
98.1% (1185/805). ‘herzfore, the option was from Orr to Doan.

Defendant school board is quick to point out that
the option was from a predominently white school to a predom-
inently black school. 'This faet., .tanding alone, is not dis-
positive of the effect of the optional zone or the foresee-
ability of such effect. )

Shortly after the creation of t-is option zone, the
blac’ percentage at Hough dropped slightly to 5.0% 'r 1945,

ard 5.29% in 1946. During that same period, Doan's black
percentage rose steadily to 33.7% in 1945, and 37.7% in 1946.

It is diffi_ult to determine whether these variations in racial

~ 04
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'blacker'school, rather than being integrative, would instead

percentage were the direct or éartial result of the optional
zone in question. The local board disclaims any knowledge of
the racial composition of the optional zune, or ~f those
students who exercised the option.

. One additional comment is here required. Optional

zones could operate in a segregative manner in at least two

ways. The first, obvious, and probably more common effect would

be to provide an escape valve for whites to avoid attending
what was perceived as a "blacker" school. The second, and per+
haps rmore subtle, segregative effect would be to encourage

those black students who were attending a predominently white
school to exercise the option in favor of a more identifiably

black school. Thus, an optional zone from a Whiter" school to a

increase the racial identity of the schools ihvolved.

East Madison (5.7%, 458/250) elementary school was
remodeled in 1948, resulting in the loss of two classrooms
which b2came an auditorium. East Madison's enrollment and

racial pcrcentages remained fairly stable after the renovation

in question:
1949 7.6% 460/250
1950 7.7% 469/250
1951 6.7% 511/220
1952 7.4% 4717220

Thus the effect of this board action on both East Madison and
the surrounding schocls appears to have been racially neutral.
Stanard ('48: 4.6%; 392/545; '49: 4.23, 381/545), wade Park

"48: 1.9%, 701/700; '49: 2.2%, 713/700). and Hodge ('48: 3.1%,
521/735, '49: 2.2%, 508/735) all continued to ex: ience Stahle

racial and numerical enrollments.

“1e overcrowding experienced by the Hough area schools

began to . =ak in the mid-1950s. In 1954, 2 boundary change was$
effected transfar:ing a porcion of the Hough (48.49%, +502)
attendance area to Dunham®(47.74%, +234) and Wade Park (41.2%,
+506) .

The purported justificatic: for this boundary -
changé was the undisputed overcrowding at Hough. The "remedy"

selected by the board was to distribute the excess pupils in
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two other, alrcady overcrowded, schools. The obvious alterna-
tive was a step-by-step approach whereby avaiiable space could
be created at wade Park and Dunham by adjusting their northern
boundaries with the nearby or adjacent Case (10.5%, =-99),
Stanard (10.3%, -199), East Madison (10.8%, -70), and Sowinski
(8.2%, -456). The board argues that these schools were too
far from the affected ar2a but chooses to ignore the step-by-
step boundary changes which it utilized when it suit their
purpose.

By lJaxrilng '3 80 involve the predominently "white”
3choois on the periphery of the Hough area, the board was
"advertising” its intent to contain the burgeoning black
population in overcrowded,and the.efore, presumably sub-stan-
dard schools. o

Because of the severe overcrowding in the Hough area)
there was a flurry of board-initiated action batween 1952 and
1957. In 1952, some classes at Hough (22.7%, +299) were
housed at Addision Junior High School. 1In 1953, portable
classrooms were placed at Wade Park (26.6%, +382). Also in
that year, a boundary change waz effected from Hourh (36.4%,
+435) to Wade Park (26.6%, +382). An addition was built at
Wades Park (41.2%, +506) in 1954. At the same time, yet anoth-
er boundary c' -ge was ecffected ~-om Hough (48.5%, +502) to
Wade Park (41.2%, +506). 1In 1956. more portable classroomsu
were placed at Wade Park (70.3%, +407) and classroom space
was reated in non-school owned facilities. Finally, in 1957
the sixith grade classes at Wade Park (85.2%, +655) were sent
to Addision Junior High (69.8%, -285). i

What emerges from this pattern of activity is an
implosion of black students into Hough and Wade Park. At
least tiiree elementary schools, Hodge3(4800'), Bast Madisc- !
(3800') and sowinski (3800°) were w'thin a reasonable walking
distance, particularly for upper ... antary students. That
they were available to remedy some c -~ the overcrowding is

clearly evidenced by the following fiqures:
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'53 '54 '56 '57
en. cap. en.  cap. en. cap. en, cap.

lodge 3.1% =201 3.4% =230 3.27% -284 2.0. =331
inski | 5.8% -462 8.28 =456 36.1% -175 44.2% - 96
.Madison

10.8% +194 10.8% - 70 16.28 - 48 18.5¢8 -~ 74 -

It was patently absurd for the board to attempt to
relieve the overcrowding at Hough by the 1953 and 1954 bound-
ary changes with the equally overcrowded Wade Park. The fact
that they partook of such folly is evidence of the zeal with
which they sought to contain the b’ ick student population.
This is particularly .rue when Hodge (6500') and Sowinski
(4800¢ ‘e within walking distance, at least for upper
elementary students, from the area affected by the‘1953 bound-
ary change. These two schools were §800° and 5800' respect-
ively. from the area affected by the 1954 change.

It should be noted that the use of junior high school
facilities for the housing of elementary school pupils while
perhaps justified by the overcrowded conditioné, is considered
educationally unsound.

In 1955, the Charles Orr schacl opened 40.2% hlack
and 425/315. A boundary change was effected whereby part of
the Hough ('54: 48.4%, 1561/1015; 'ss5;: 53.9%, 1406/1015)
attendance area was transferred to Orr. Also an option was giyen

to some Oxr studentts :o- attend Doan.: '('55:. §9.3%, 951/595) .

Given the uniform condition of overcrowding through-
out the Hough area, the construction of Orr seems totally
justified. But the board seemed content to operate both Orr
and Hough at well above their capacity when Observation (90.9%
-434) and Sowinski (28.5%, -438) were gubstan«ially under cap-
acit: and 4700' and 8700 respectively, from Orr. It would
seer: that undex these circumstances, any reluctance to-employ
short-run transpor.ation wouid be overshadowed by the ihtense

overcrowding at Hough and Orr.

-~97-
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In 1944, a portion of the Wade Park ('54: 41.2%, 1358/
B40; 'S5: 54.4%, 1385/B40) attendance ar.a was transferred to |
Sowinski ('S54: 8.2%, 439/875; 'ss: 28.5%, 681/875). This ac-
tion was commendable for two reasons: first, it relieved the
overcrowding at Wade Parl:, and second, it had an integrative
result on Sowinski. Unfortunately, the excess capacity at
Sowinski could not be fully ‘tilized since it would require
moving the southern boundary ok the Sowinrki attendance area
to within a few blocks of wWade Park.

In 1944, an optional zone was created from Oorr (50.2%,
663/315) to Doan (89.3%, 983/805). Since the option ran from 4n
integrated school to a predominently black school, it would not
appear to have .een ercated as an escipe valve for whites.

Since both th: &¢- “'ng and receiving schools were cvercrouded,

he only - -cible explanation for the optional zcne would be tJ
allow . .. »1i8 whs had started school at Doan to finish
there, ' nan trans®er to the newly opened Charles Orr.

. 1956, rtable classrooms were installed at Bolto

(96.74% 1227,1050), This action appears wholly justified
since .nere axisted no viable integrative alternatives. obser+
vat.,c  {l..ls, 509/910) had available space and was adjacent
to :~.zon, but was also predomirently black. Other elementary
schools with available space were beyond reasonable walking
distance and could only assist in relieving overcrowding in the
Hough area had the board chosen to utilize chort-run transporta-
tion.

Waring (8.99%, -53) elementary school received an

addition in 1956 that did not involve classrooms. Only an -

4]

assembly room and some new office space were added to the school
physical plant. This incident uuggesgs that the bnard had a
strange scnse of priorities. At a timé when the zrea schools
were experiencing a ra;.d increase in black enrollment and at
times w~ore ove: ~2nrolled by 506 or more students, the board
chose 5 devote part of its limited construction budget "to
improve facilities" at an under enrolled, over-whelmingly

' whitc school.
' -98-
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_ In 1956, an additior was built at Charles Orr (56.1%),
663/525) to relieve the overcrowding at Hough (61.3%, +476).
Oon this basis, the construction of additional classroom space
at Orr was clearly justified. The question presented, however,
goes to the board's naxrow focus on the solution. Observation
at this time, had 403 available pupil stations, but was
approximately 93% black, ond this may have contributed to the
board's reluctance to consider it as a possible aid in reliev-
ing the Hough overcrowding. The board argues that part of
Observation was being used to house the Bureau of Visual
Education and therefore, the apparent excess spaCe was not
available at all. The board, however, was free to relocate
the B.V.E. and given the acute overcrowding in the Hough area,
perhaps should have. 1Ia any case, it cannot rely on its own
administrative decision which contributed to the overcrowding,
as a defense to that overcrcwding. Under these circumstances,
it is difficult not to conclude that the addition at Orr was
constructed in an apparent effort to insulate that school and
Hough from the significantly more black schools to the zouth,
Bolton (96.2%, -102} and Cbservation (93.1%, -434), which had
available classroom space.

Both Dunham and wade Park were deeply affected by
the flurry of board activity in the 1950s. 1In 1953, four
portable classrooms were placed at Wade Park (26.6%, +382).

In 1954, six classrcoms were added to Wade Park, which was
then 41.2% black and gsome 506 students over capacity. From
1955-61, relay classes were held at Dunham. In 1956, 4
portable classrooms were placed at Dunham ('55: 55.8%, +379:
'56: 79.1%, +491) and portables were also placed at Wade Park
('44: 54.4%, +335; 'S56: 70.3%, +407). In 1857, 12 Dunham
classes and a Wade Park rnixth grade we;e sent to Addison
J.H.S. while a wade Park kindergarten was housed in a rented

space.

«09.
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The use of portable classroom facilities and the
farming out of elementary school classc :0 junior high
schools i's, at least, as arguable, albeit educationally un-
sound, mechod for dealing with overcrowded conditions. Had
only these practices been followed, and had they fully re-
solved the overcrowding then existent, then the local board
might only be guilty of pcor judgment. But the fact of the
matter is that these actions failed to alleviate the over-
crowding problem partly as a iesult of not involving adjacent,
predominently white schools that had available classroom
space. These circumstances, and the inferences that may be
drawn from them, cannot withstand a charge that blacks were
being contained in designated schools.

This conclusion is further buttressed by the board's
use of relay classes which all parties agree provide the
students with a substandard, or therefore unequal, education.

The busing of black pupils to predominently black
schools ig also highly suspect. Once resort was had to the
transportation 6f students, the only reasons foi not sending
pupils to nea.by, predominently white schools, that were opera-
ting under capacity are racial considerations. Dunham could
have been serviced by Case, Stanard, and East Madison while
Wade Park could have been assisted by East Madison, and
Sowinski.

Sixth grade classes at Dunham elementary school were
sent to Addison . Junior High School in 1947 and in 1949, eight
demountable classrooms were added to t@e physical plant. 1In
1950, four more portable classrooms weée added at Dunham
(89.9%, 2042/1645) and in 1960 Dunham pupils were housed in
rented facilities.

The incidents occurring at Dunham, when reviewed in

isolation, appear to be arguably justified in light of the
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severe overcrowding problem. But the Same gchools are con-
stantly being described as "overcrowded” (hile a different
group of_schools is continuously being degeribed as "too far
to walk" or “"not adjacent.” fThe £ollowing table is indicative
of the patterns that have developed and from which there hasv'

been little or no deviation.

1958 1958
Dunham  ~ 89.9%  2365/1645 Hodge T1.7% 4437735
FEough 84.9% 15391015 E. Madison 23.9% 407/490
Bolten 94.8%  1327/1190 Sowinski 43.0% aag&ms
Giddings _99.68  1007/915 Stanard 36.68 505595
- _476238 476 Case 17.2% gl/sgs
+1478 Waring 14.4% 5/330
~= 3135/3850

-715

utilization rate 130.9% utilization paee 8L.4%

Frem the above, it is clear that the q)ygtar of Predominantly
black schools were vastly overcrowded ang yet the Boari con-

tinued to adhere to a "neighborhood schoc] policy" that re-
sulted in children (particularly black chjjgren) being educa-
ted in churches and storefronts.

The predominantly white gchools, pawever, had no
such problem. Only one of these schools, all of which occupied
the perimeter around the black schools, wag evén marginally
overcrowded, and then only by 9 students (Sowinski, 43.0%,
884/878) . i
There 1s no justification for black schools to pe
at 130.9% capacity while nearby white échools were at only
81.4% capacity. Adherence to a neighborhogg gchool Policy
undér these circums' ances had the effect of creating or
perpetrating racial segregation in these Schools. Moreover,
the vast disparity in utilization :cflgcta an equally wige
difference in the quality of education.being provided. Under

these circumstances, the schools wer: not only separate, put

also unequal.'
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The use of boundary changes or short-run transpcrta-
tion was mandated by the unconscionably disparate treatment
being afforded black and white children.

At some point, the failure of the Board to deviAte
from its "neighbcerhood school policy" can be viewed only as a
conscious and deliberate choice to contain the black school
children of Cleveland in racially identifiable schools.

The point was clearly reached in 1958 with regard
to the schools discussed above. Any discussion of walking
d.ztance, railroad tracks, or busy streets must give way in
the face of the invidious discrimination then being practiced.

In 1959, the 1local board constructedfrispus Attucks
school. The need for the construction is not questioned. The
method by which the board redistricted so as to create an
attendance area for the new school, is, however, subject to
attack.

As " ad been previously discussed, the opening of a
new schoc. .2cessarily involved the redistricting and reassess-
ment of exi:...g school attendance zones. After allocating an
area for Attucss (1668/945) that school, as well as the other
predominently black Hough (1346/1015), bDunham (2238/1125), and
Wade Park (1882/1155) were all over capacity (collectively, by
about 2000 pupils in 1959). This condition, not merely allow-
ed to exist but, in fact, created by the board upon the open=-
ing of Attucks, stands in stark contrast to the nearby pre=-
dominently white schools, Hodge (0%, 423/735), Sowinski -(43.1%
822/875) and East Madison (29.2%, 422/490), all of which had
available space. ’

The board argues that these schools were too far for
pupils tc walk. This argument4is predicated on measurements
from Crispus Attucks to the particular school rather than from

the closest neighborhood that might be affected by a boundary
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shift. East Madison, for example, is only 4000' walking dis-~
tance from the overcrowded Wade Park, and clearly closer to
the northern boundary of that school.

. In January, 1961 Rockefeller elementary scﬂool<
(98.6%, 1281/1225) opened, and the following boundary changes
were effected: a portion of the Dunham ('60: 95.4%, 1937/1645
'61: 96.4%, +333) and wade Park ('60: 96.42%, +779; '61l: 100%,
+614) areas were assigned to Rockefeller. Another part of the
Wade Park area was assigned to East Madison ('60: 32.2%, —-69;
'6l: 46.3%, +48) as was a portion of the Hodge ('60: 0%, ~311;
'6l: 34.9%, -271) area. In addition, 1961 marked the use of
relay classes at Rockefeller along with the transportation of
some of its students to Marion (38.4%, -191).

These last two eventS appear to have been an attempt
by the Board to ameliorate Rockefeller's overcrowding, which
was present from its opening. Once again, however, the Board
appeared reticent to utilize the resources of under enrolled,
predominently white schools such as Hodge ('60:34.9%, -271).
There also appeared, however, to be some relaxation of the
rigidity of this policy as was evidenced by the interaction
between Wade pPark and East Madison.

In 1961, relay classes were held at Daniel Morgan
(98.4%, 1548/1085) and some students from that school were
housed in rented facilities. In addition, a boundary change
was effected from Morgan to Sowinski ('60: 49.4%, 909/875).

The following table is illustrative of the situation:

1961 1962
Hodge 34.9% 7 464/735(271) 28.1% ~ 662,735
Sowinski 59.6%8  949/575 49.9%- 835/875
Morgan 98.4% 1608/1085 99.4%° 1461/1085 (+375)
East Madison 46.3% 538/490 : 46.6%  553/490
Stanard 53.1% 592/595(3) 55.5% 535/595
Case 13.5%  445/525(80) 13.3%  431/525
Waring 20.8% 467/630(163) 21.0%  493/630
(517)
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At the outset, it should be noted that both relay
classes and the use of non-school facilities for ingtr- :tion
are considered educationally unsound. The implementation of
the .e methods to relieve overcrowding is considered a lasﬁ
resort.

There is no doubt that Morgan was overcrowded and
that some steps had to be taken to relizve that condition.

The Board 'se relay classes, the rental of parochial school
classroom space, and a single boundary change with Sowinski.

In 1961, Hodge, Stanard, Case, and Waring had 517
available -1l stations. These schools ranged from well
integrated ,.canard, 53.1%) to identifiably white (Case 13.5%)
Had the board initiated a step-by-step series of boundary
changes, the entire overage at Morgan (523 students) could
have been assimilated into the available pupil stations (517)
with an integrative recult. Instead, Morgan found itself
99.48%8 black and 376 students over capacity the very next year
(1962) . Thus, virtually nothing was achieved by the 1961
board action.

It is highly likely that a step-by=-step series of
boundary changes among Sowinski, Hodge, East Madison, Stanard,
Case, and Waring would have allogated the available pupil
stations so as to relieve the overcrowding at Morgan with a
minimun of inconvenience to the pupils involved. Some addi-
tional short run transportation might-also have been required.
That, however, would have been a small price to pav to elimin-
ate relay classes, and.the infe?ior educational opportunity
that they offer. There is no reason th black children must
endure reclay classes and rented facilitlies, while a “"white"
achool 5700' away, (Hodge) has 271 available pupil stations.
In this case, the black children were not even afforded

separate but ecqual facilities,
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In 1962, Margaret Ireland School (95.4%, 1085/1085)
opencd, having tcken its attendance area from Dunham (99.2%,
1543/1125), Rockefeller (97.5%, 1026/945) and Attucks (98.1%s,
953/945): '

The thrust of %h2 piaintiffs' afgument with regard
to this incident appears not to go to the construction cf
Ireland, for again it was clearly required. Instead, they
challenge the redistrictina nrozess by which yet another over-—
whelmingly black school was createsd from three other such
schools. Left untouched were the boundaries of Case (13.3%)
and Stanard (55.5%).

During the first year of Ireland's operation, it
was over enrolled by 83 students and Dunham was over capacity
by 107 students. At the same time Case was under enrolled by
94 students. and Stanard was under capacity by 60 students.
The board ccntends that part of Case was being used as a
dental clinic (which raises yet another issue, that of selec-
tive utilization) but offers no explanation as to Staﬁard.

The board also argues that for any of the students
from the predominently black schools tn go to Stanard or Case,
they would hs te cross E. 55th Street, but fails to note
that the Stanard attendance area.itself is bisected by E. 55th
Street and that such a safety problem was considered accept-
able for those. students.

The year 1962 marked not only the opening of Ireland
but also of Raper (99.4%, 4163). In order to accommodate the
new school, a portion of the Daniel Morgan ('6l: 98.4%, +523;
'52: 99.4%, +370) attendance area was assigned to Raper. Part
of the Sowinski ('Sl: 59.6%, +74; '62: 49.9%, -40) area was
transferred to Morgan and a portion of the Dunham ('61l: 96.4%,
+333; '62: 59.2%, +)) area was assigned to Irelard. R&cke—

feller '51: 99.6%, +347; '62: 97.5%, +163) and Wide Park
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('61: 100%, +614, '62: 99.4%, +335) both transferred part of
their attendance areas to Dunham. Wade Park and Criunpus
Attucks ('Gl: 96.97%, +600; '62: 98.1%, +115) also contributed
part vf their attendance areas to Raper, as well as to Duhham.
The local board's response to this incident indicateg that a
portion of the Orr attendance area was transferred to Raper
but it would appear instead that it was Hough that was involv-
ed. Finally, in 1962, both relay and transportation classes
were neld at Charles Orr.

The above actions represent he selective use of the
step~by-step approach to adjusting hcoundaries éa as %o create
an attendance area for a new school or to relicve overcrowding
The Sowinski to sdorgan boundary change requiﬁes close scrutiny
since it both lowered the percentage of black students attend-
ing that school and resulted in under utilization of that

facility. Since a similar result was achieved at Hodge and

‘Stanard in 1962, there exists a strong influence that blacks

were being contained, even at the cost of inefficient or under:
utilization of resources,

In January, 1963, the Mary B. Martin (97.0%, 1148/
1085) school was opened, drawing its attendance area from tﬁat
of Hough ('62: 98.4%, 1218/1015; '63: 1307/1015). Because oi’
Martin's mid-year opening, and the unavailability of data for/
the period immediately thereafter, it is impossible to fully
assess the impact on the overcrowding at Hough. The apparent
effects of the opening of Martin included the retrieval of
Houagh's gixth grade class being housed at Addision Junior High
School (1937), the termination of reléy clasges (1961), and’
the cessation of busing Hough students to Murray Hill (1962).

In 1963, a boundary change was effected whereby a

purtion of the Bolton ('62: 98.4%, 1329/1190) area was assign-~
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ed to Giddings (100%, 851/1155) and Quincy (100%, 906/805).

In 1967, thec Giddings (‘64: 99.6%, 1048/1155) elementary
school was totally destroyed by fire. 1Its attendance area was
assigned to Bolton (100%, 1046/1190). The Giddings school was
replaced in 1970, and a boundary change was effected whereby
part ¢ € Bolton (99.18%, 751/1190) was transferred to the new
Giddings ('71: 98.2%, 624/1155).

In their response to this incident, the local de-
fendants contend that both Giddings aznd Quincy had sufficient
space in 1963 80 as to assist in relieving the ovenrcrowding
at Botlon (+173 in 1962). But in what would have heen the
Planning year for this boundary change, (1962), Gﬂidings and
Quincy were over enrolled by 34 and 132 students, respectively
The over enrolled status of Quincy continued intc 1963, when
it was 118 pupils over capacity.

The board apparently chose not to erploy Observation
(93.3%) in the resolution of this problem which is curious in
light of the fact that it was under enrolled by 323 pupils in
1962. The choice of this alternative would have had only a
slight integrative effect, bhut would have resulted in a far
more efficient. utilization of resourczs and, therefore, pre-
sumably a petter guality educational experience.

The 1967 boundary chanée from Giddings to Bolton
seems entirely defensible given the sudden need to house the
Giddings students displaced by fire and the fact that the
facilities at Bolton, even with the additional pupils; were
not over taxed.

With regard to the replacement of Giddings, and
the subsequent boundary change with Bolton, the following

figures should be considered:
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X74 Cap. '67 ‘68 x223 Cap. Const.

Dates
1. Attucks 99,68 945 925 877 1015 1959
2. Boltun 100.0% 1190 1046 1041 2330 1971
3. Burroughs 99,78 1225 932 832 1295 1911
4. Carver 58.9% 8§75 732 717 980 1953
5. Dike 100.08% 805 €38 258 1085 1971
6. Eough 100.03 1015 884 732 1085 1887
(closed
in '7%
7. Ireland 96.08% 108% 850 695 1190 1561
8. Irsing 100.0% 980 1055 9§5 1170 1883
9. Martin'68 100.0% 1085 893 791 1190 1962
10.0rx 98.8% 525 403 454 525 1954
11l.Quincy 100.0%8 805 895 732 1015 1696
10,455 9,253 8,114
( Giddings) 155 1190 1968

As is apparent from the above table, by 1967 the
schools in the Hough area had become either totally or cver-
whelmingly black. In addition, the latter part ¢f the 1960%
was marked by a pattern of congistently decreasing enrollments
When Giddings was destroved by fire, its enrollment was com-
Pletely absorbed by neighboring schools. Under these circum-
stances, it is difficult to fathém why a replacement school
was built, particularly yhen such gchool was unnecessary and
destined to open overwheimingly black.

When the Giddings fire occurred in 1967, Ireland
(96%, 840/1085) and Attucks (99.6%, 925/945) were also called
upon to accept part of the Giddings stpdent body. Immediatéz
action was required and these schools had available space.
Case (8%) and Waring (11.3%) also had available pupil stations

but were considerably more distant from the affected area than
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Ireland .nd Attucks. The decision not to involve Case and
Waring did have the e¢ffect of containirg the black studecnt
population but under the circumstances, was administratively
reasonable and justifird as a short-term measure.

In 1970, a portion of the Sowinski (75.56%, 1056/
875) attendance area was transferred to Charles Lake (100s,
872,/1085). In that sae year, the Sowi ski avea was further
reduced by assignment of a portion of that area to Daniel
Morgan (100%, 1003/1085). .

The first boundary change, betwvcen Sowinski and
Lake, appears to have involved only park land, and thus had
no impact on the assignment of students to the two schools.
As a result, a raclally neutral effect can be ascribed to
that act.

The second boundary change, however, was clearly
segregative. The portion of the Sowinski attendance area
transferred to Morgan lay south of Superior Avenue and en-
compassed a not insubstantial area. Yet the optional zone
resulted in a maximum of only 2 white students attending the
previously 100% black Morgan. Assuming more than 2 pipils
exercised the option, which is likely given the size of the
area involved, this means that blacks were leaving the whiter
Sowinski to attend the blacker Morgan, thereby increasing the
racial identifiability of the two schools. Moreover, Hodge
('70: 28.9%, 633/735) appears to have presented an integrative
alternative.

In 1971, the Bolton replacement school (99.5%)
opened, replacing the old Bolton (00.0%5) and Observation
(99.6%). The Woodland ('70: 90.66%, 600/595) school also was
destroyed by fire in 1971, the students being sent to the old
Observat’on until the new Buckeye-Woodland school could be
built. Plaintiffs' exhibit 286-7 offers a confused recitation

of the facts of this -dincident.
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The wisdom of, or even nccessity for, replacing
Observation must be questioned in light of the available space
at the adjacent Murray Hill ('68: 0.8%, -847) and Anthony
Wayne (45.1%, -170) in 1968, presumably the planning year for
tais réplacement school. The utilization of ‘“hese facilities
would have had an integrative effect, although it shculd he
noted that Ly 1971, Wayne had become 80° black. Under these
circumstances, the decision tu have a combined replacement zor
two schools that were over 99% black stiongly suggests ihat at
least one of the board's motives was containment. Thie =on-
clusi-~n is further buttress2d by the following Statistical
analysis of the schools surrounding the two replaced schools:

X74 X223 1Initial Enroil.
Cap. Cap. Construc. '68 ‘69

1. Bolton 99.7% 1190 1330 1972 1041 854
2. Observation -  99.2% 910 391 348
3. Murray Hill 0.8% 1085 1190 1909 238 235
4. Anthony Wayne  45.1% 665 840 1914 495 496
5. wWoodland 83.6% 595 735 1892 617 538
6. WashingtonIrvingl00.0% 980 1170 1883 985 935
7. Quincy 805 1015 1896 732 626
Giddings (1000) 1190 1968

9. Attucks 99.2% 945 1015 1559 877 696
10. Martin 100.0% 1085 1190 1962 791 804
11. Hough 99.7% 1015 1085 1887 732 792
12. Oxr 98.7% 525 525 1554 443 443

‘ ~8700 11335 7353 §767

In addition, the placement of the replacement schooll
in the southeast corner of the new cc .ined attendar-e zone
casts some doubt on the meaning and continued validity of the

neighborhcod gchocl concept.
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The second incidcnt chronicled in this exhibit, the
fire at woodland and the sending of its students to Observa-
tion, cannot be properly analyzed because of the absence of
esgential information. Thus, it is impossible to assess Qhat,
if any, racial effect it had.

In 1972, a portion of the Dunham ('71: 99.6%, 748/
1645; '72: 100%, 445/1645) attendance area was transferred to
Attucks ('71: 100, 456/ 945; '72: > , 502/ 945.)

The board, in its response to this incident, states
that this boundary change represented the first step towards
the closing of punham. That closing is discusséd more full&,
infra.

It should be noted, however, that in attempting to
justify their failure to involve East Madison ('72: 50.1%),
the board states that in order to reach East Madison from
Dunham, pupils wonld have to cross Superior Avenue. The 1967
map, however, shows that a significant portion of the East
Madison attendance area alxeady lay south of Superior Avenue.
Apparently the board was willing to tolerate this condition
in some circumstances, but not in others.

In 1973, Dunham ('73: 100%; '74: 290/1645) elemen-
tary school, which was built in 1883, was closed. Its stu-
dent body was dispersed among (1) Attucks ('73: 100%; '74:
459/945,) (2) Ireland ('73: 98%; '74: 489/1085), (3) Rocke-
feller ('73: 99.8%; '74: 414/945), and (4) Wade Park ('73:
1008, '74: 570/1155).

The incident involves the c;osing of a 100 year old,
1008, black school and the reassignmeni of those pupils to
four surrounding schools that are newer, but all 9§%-~100%
black. The four schools to which the students were sent
surround Dunham and that makes them appear to be the logical

choice.
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On the periphery of this area, however, lie Case
(*73: 0%, 221/1196), Stanard ('73: 44.6%, 220/700), and East
Madison ('73: 46.6%, 470/805). It is noteworthy, that in 1975
two ycars after the filing of this lawsuit, these three séhool:
are still being preserved as identifiably "white” and protect-
ed from any incursion by black students.

First of all, it should be noted that even after the
Dunham pupils are dispersed to the receiving schools, those
four remaining schools have 1943 empty pupil stations. While
Attucks (1959), Ireland (1961), Rockefeller (1959) and Wade
Park (1956) were all built during rapidly rising enrollments,
it would appear that there could have been some consolidation
of school attendance zones that would achieve greater integra-
tion and economy.

Secondly, the closing of Dunham forced the Board to
re-evaluate the area's attendance zones and must have revealed
the following: (1) Dunham shared a boundary with East
Madison. There were sufficient pupil stations in E. Madison
(470/805) to accommodate all the pupils from Dunham (290/1645)
The use of short run transportation would have placed students
from a 100% black school in a school that was 46.6% black:
hereby achieving significant integration. (2) Rockefeller
(*73: 99.8%, '74: 414/945) shared a boundary with Stanard
(*73: 44.6%, 220/700). A large portion of the Stanard attend-
ance zone lies south of Superior Ave. Thus, elementary child-
ren have to cross Superior Avenue to get to Stanard whereas
they c’uld reach Rockefeller merely by traversing side streets
Given the Board's primary concern ove; safety and the avail-
able space at Rockefeller, there is no possible explanation
for these children to continue to attend Stanard, except to
maintain the racial identifiability of the two schools. It

must be remembered that this occurred in 1975 and children
were assigned to a school that was further away, thereby
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violating the "ncighborhood school poliey,"” over a less safce
routc to avoid an obvious integrative alternative.

In 1974, the Hough ('73: 100%: °'74: S02/1015) school
was closéd and the children sent to (1) Orr ('73: 100%; '74:
261/525,){(2) Raper ('73: 100%: '74: 527/1085), and (3) Martin
('73: 100%:'74: 404/1085).

When the decision to close Hough was made, enroll-
ments in this area had dropped to the point that there was
clearly no need to operate this school which had been con-
structed in 1893. The decision to assign the children from
Hough to thrce of the six surrounding schools was a reasonable
one in view of the available space at those three échools.

In fact, there appears/ to have been sufficient space at Raper
and Martin alone to house all of the children from Raper,
Martin, Orr and Hpugh. While there was also ample available
space at Doan ('73: 99.6%; '74: 490/80S), Bolton ('73: 98.43%;
'74: 678/1190) and Morgan ('73: 99.87%; '74: 791/1085), none
of these choices would have been significantly more integra-
tive. Thus there were no viable integrative alternatives con-
sistent with the school officials! adherence to the "neighbor-
hood school” pclicy. This conclusion, however, does not end
the inquiry. For this incident, particularly when considered
in light of other school closing; and openings in this same
year, is symtcomatic of some of the basic problems growing out
of the Cleveland Board's application of the neighborhood
school policy, at least since 1954. First, there was apparent-
ly never any established policy as to what cimstituted a
neighborhood schoolceither in terms of the total desirable
enrollment in a school or in terms of the gecgraphical unit

to be served by a school. Exhibit 74 indicates that there
were elementary schools with capacities of 140 (Louisa-May

Alcott) at one end of the spectrum and 2030 (Tremont) at

-113-

111




O

ERIC

Aruitoxt provided by Eic:

the other end.  The irregularly shaped attendance zones vary
radically in total included areca, as a comparison of the S.E.
Howe and_Euclid Park areas readily reveals. The court rec-
ognizes that many of the Cleveland schools are old strucﬁures
and that many of the boundaries follow natural or man-made
features which suggest a logical dividing point. But the
building program of the 50s, 60s and 70s does not appear to
have proceeded toward any rationalization of the ephemeral
neighborhood school policy. During the 1950s and 1960s,

there was a large in-migration of families with school~age
children first into the Hough area and then inéo the Glenville
area. As the testimony at trial, on which both the rlaintiffs
and the local defendants place reliance, madé clear, partic-
ularly in the Hough area the density in population was the
result of conversion of the existing housing stock into
smaller living units. Frequently, these conversions were in
violation of housi:g code provisions regulating the maximum
number of families and individuals who could occupy a struc-
ture in safety and health. The structures which were convert-
ed were generally older frame houses and apparently some
older apartment buildings. The existing schools in the Hough
area were élearly incapable of handling the crush of students
generated by these changes. The school officials responded
to the serious problems of overcrowding in a number of ways,
including double session classes, use of portable classrooms
and rented classroom space, assignment of upper elementary
classes to junior high scheol buildings, construction of addi-
tions to existing gchools, transportatlon of students for a
relatively brief period, and finally congtruction of new

schools. All of these measures except transportation, were
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taken to implement the n.ighborhood school policy. that ié to
have children attend schooi in their own nejghborhoods, how-
ever, that term might be construed in a pargjcular context,
Given the age of the housing stock and the high incidence of
families renting in the arca, it must be queg:joned whether
but for the racial makeup of these "neighborhgods," school
officials would have decided to make SO many permanent capital
investments in new school plants in this are,, Plainly given
the age of schools such as Hough, some new sSchool c¢uvhstruction
was in order. But the concentration of such copstruction in
areas of where the housing stock was in obvigys decline
suggests an absence of the usual planners' cgoncern for the
long-term need for capital improvements Or sgpe influence
overriding this concern. Such an inference youyld be unwar-
ranted if there had not been an option to thijg concentration
of construction, that is transportation to upger utilized
scnools or. the ~:rime:er of these neighborhoggs. ILooking
either at system-wide figures for enrollment apd capacity or
at such figures for th: area of the system eagt from downtown
and north of Euclid Avenue, it becomes clear t¢hat the over-
cfowding was a localized problem for which many resources
existed if there was the will to use them.

In 1974, the new Wade Park elementary school,
consisting of 30 classrooms and two kindergaregns was opened.
In 1973, Wade Park was 100% black and had 613 puéils in
attendance.

This incident is remarkable Pecauae it took place
in 1975, two years after the filing ofzthis lawsuit.

Wade Park ('73: 100%) was closed ang a replacement

school built because of Wade Park's age (buily in 1898),
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according to the Board. The new school was apparently built
virtually next door to the old building. fThere also appears
to have been a boundary chznge effected with Dunham ('73:
1cot) as a result of the closing of that school. Under these
circumat;nces, there was no way that the new school would not
present a mirror image of the old school's racial composition.
Thus, it was totally foreseeable that the new Wade pPark would
open 100% black.

To the north of Wade Park, and contiguous therewith,
are East Madison ('73: 46.6%, 513/490) ard llodge ('73: 35.4%,
534/735). These schools were built in 1889 and 1904, respect-
ively, and were also prime candidates for replabement. Had
Wade Park, East Madison, and Hodge all been replaced with a
single,-centrally located school, in a consolidated attendance
zone, such school would have been 61.7% black and 38.3% white
(based upon 1973 enrollments and racial perventages for the
three schools). Given the fact that, in 1974, enrollments wer
steadily declining, a single integrated school for approximate-
ly 1719 satudents should have been a prime objective. Instead,
Wade Park was built to open foreseeably 100% black, and to
accommodate 612 pupils.

A look at the 1967 schopl map shows how Wade Park,
East Madison, and Hodge form a triangle and how a school
placed in the middle of the triangle would not have been much
more inconvenient for any of the students involved. This
incident, occurring in 1974, is clearly an overt act of
containment.

It should be noted that Eastzuadison and Hodge were,
in 1945, being operated ag highly successful integrated

schools. They had maintained felatively stable student popu-
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lations and the arca appears to offer a prime example of an
integrated educational experience.
" The fact remains, however, that the 612 studentg at

Wade Park are racially isolated. No matter how commendable
the integration at East Madison and Hodge, the clear sSegrega-
tion at Wade Park must be condemned. The consolidation of
Wade Park, East Madison, and Hodge might have slightly altered
the first two schools racial balance. But most importantly,
it would have broken the racial stranglehold on Wade Park and
enabled those pupils to participate in an integrated learning
experience. It was this objective that should have been
pursued most ardently.

In 1974 the new Marion-Sterling (97.8%, 660/7?
school was opened. One year later, waring ('73: 3.2%;
'74: 270/30) was closed with the pupils being transferred
to the new Case ('71: 1.85%; '73: 221/ 2?2 ).

These events take on added significance because of
the fact that they occurred in 1973-75. 1In 1975 Karing
(73: 3.2%; '74:A270/630) was closed. Waring had been built
in 1884 and quite obviously was antiquated. The old Waring
and old Case ('73: 9% 246/1190 areas were combined with all
the pupils being sent to the new Case elementary school.

In 1973 the Board closed Marion (built in 1883; '72:
94.3%) and Sterling (built ir 1869); '71: 98.8%) and opened
the new Marion-Sterling ('73: 97.8%).

It should be noted that Stanard (built in 1884; '73:
44.6%; 276/700) was not closed. .

The first question is whetheé the new schools were
needed at all. The entire 1973 enrollments of Waring, Case,
Stanard; Rockefeller, Ireland, Carver, and Marion-Sterling

could have beecn assigned to Rockefeller, Carver, and Ireland
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with 176 pupil stations left over. These three schools were
relatively new, having been built between 1953-61. Given the
fact that by 1973 enrollments had decreased sharply, the con-
struction of two new schools (Case & Marion-Sterling) is itself
questionable.

Assuming, however, the need for the two schools, the
choice of the schools to be closed as well as the new school
site selection was such as to create two segregated schools.

It is painfully clear that closing Marion ('72: 94.3%
and Steriing ('72: 9g.8%) and building Marion-Sterling direct-
ly in the middle would cause it to open as a prédominently
black schowl, which it did ('73: 97.8%).

Similarly, combining the old Case attendance zone
{*72:04} wiibh the closed Waring zone ('73: 30%) had thc
nater:l, nrobeble, foreseeable, and actual result of causing
s new C2:e school to open predominently white.

Had Stanard ('73: 44.6%; 276/700, built in 1.884)
been paired with Case, instezad of Waring, the resulting school
would have been approximatriv 2f% black (based upon 1973 per=-
centages and enrollments). Stanard was the same age facility
as Waring.

Had Waring been paired with Marion and Sterling, the
resulting school would have been approximately 68% black as
opposed to 97.8% black (based upon 1973 percentages and en-
rollments). Had both the alternatives been pursued, two
relatively integrated, as opposed to clearly segregated
schools would have been built and an gdditional 79 year old
building would have been replaced.

Defendant makes much of the fact that children from

the Waring area would have to. cross several large streets to
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reach Marion-Sterling, as the reason for not éairing the two
schools. But Marion-Sterling was constructed between Cedar
and Central so that even its own children have to cross thesa
two busy thoroughfares. Under these circumstances, defend-
ants’ zroument loses much of its cogency.

Some final comments are required with regard to the
local school board's utilization of the Murray Hill school.
This school vas built in 1909 and from 1952 through 1963 was
rated by schosl autnorities as having a basic capacity of 108S.
From 1940 forward, its enrollment has generally declined as

indicated by the enrollment figures at five-year intervals.

1940: 947, 0% 1960: 384, 01
1945: 494, 0% 1964: 313, oOs
(1965 figures not available)
1950: 760, 0% 1970 262 15.26%
1955: 530,0.57% 1974 173 24.33%('73)

As the accompanying racial percentages indicate, it is only in
recent years that Murray Hill has had a significant percentage
o7 black students enrolled. During the late 1950s and early
19608, its enrollment was consistently less than one-half of
its basic camacity. As testimony at the trial revealed, for

a relatively .rief period some of this available capacity was
marshalled for the use of students who were transported from
overcrowded, predominantly black.schools.

By 1971, the theoretically available pupil stations
which numbered 846 (1085 minus 239) were not actually avail-
able, school authorities point out, because space in Murray
Hill had been rented to the county, classes for the educably
mentally retarded were conducted there, and the school dis-
trict's audio-visual division was located on the school's
third floor. The above description, particularly in its use

of passive verbs, imitates the explanations offered by school
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officials. The particﬁlar mode of expression obscures a basic
aspect of each of these situations. That is, these conditions
which made space at Murray Hill unavailable for regular elem-
entary students not from the immediate neighborhood did not
just spring 1?:0 existence one day. They were thie result of
conscious adqénistrative decisions. Particularly in the late
1960s, unuse&:classroom space was becoming widely available
throughout the system as a result of stabilizing or dropping
enrollinents and che ambitious school construction program
underway. It is thus surprising to find such a concentration
of special functions at a single older school..

These were not the only administrative actions
bearing on Murray Hill which could be characterized as out of
the ordinary operating procedures. Murray Hill has had an
unusual grade structure throughout its history. Rather than
including the typical kindergarten through sixth grade comple-
ment of classes, it has consisted of kindergarten through
eighth grzde. Yet at least as early as 1947, as the local
defendants pointed out in response E-151, it has been the
policy of the Cleveland School District to assign seventh and
eighth grade pupils to junior high schools. At trial, testi-
mony was offered in justificatioq of this anomaly in grade
structure. The reason given was that access to a junior high
school from the Murray Hill area was obstructed by railroad
tracks and streets with extremely heavy vehicular traffic.

Yet again from response E-151, we see that railroad trécks
and traffic problems in other areas of the city did not block
the transfer of scventh graders to junior high schools.

The court concludes that the many ad;inistrative

anomalies which characterized the operationgf Murray Hill
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School have been motivated by a desirc to allow white seventh
and eighth grade childrcn an opportunity to attend a largely
"whitc® school and further motivqted to the end of eliminating
space at Murray Hill £6r the reassignment of childreﬁ from
predominantly "black” schools, should the problems of over-
crowding which plagued parts of the school system in the 1550s

and 1960s reoccur.
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GLENVILLE AREA

To the nor:h and east of the Hough area lies a
communs; . .ommonly known as Glenville. It is bounded on the
north by the City of Bratenahl, and on the south by Wade Park
Drive. Its western boundary is Rockefellér Park, and its
eastern boundary is the New York Central tracks at approx-
imately East 131st Street. There are some sixteen elementary
schools clustcred within the Glenville area. _

On more than one occasion, the eyes of the community
were fixed on Glenville. In recounting the events that
transpirad there, it will occasionally be necessary tc refer
to other incidents that occurred either on the periphery of
the area, or had some tangential effect on it. These collat-
eral incidents will be alluded to, but are discussed more
fully elsewhere. _

In 1939, an optional zone, which is still in effect,
was created from Rosedale ('40: 4%) to Murray Hill ('40: 0%).
At that time Rosedale was overwhelringly white and remained
less than 10% black through the 1940s. 1Its racial composition
changed rapidly. By 1956 it was 90% black. Murray Hill did
not become more than 1% black until 1967. As a result, the
continuation of this optional zone from 1950-67 had the effect
of providing an escape valve for whites from the increasingly
black Rosedale. Given the racial percentages of the two
schools at the time of the creation of the option, racial
considerations would appear to have be;n secondary to the
safety factors cited by the board. In addition, the present

effect of this option appears to be integrative as the option-
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al area is now primarily black and the main source of Murray
Hill's black enrollment (73: 24.33%).

. The year 1939 also marked the creation of an option
zone from Doan ('40: 2.1%, 514/490; 'S3: 81.6%, 825/490) to
Standish ('40: 5.89%, 849/1050) ('53: 89.3%, 944/1050). As
with all optional.zones, the absence of data as to the number
and race of studentsexercising the option makes proper assess-
ment of its racial impact extremely difficult. This is
especially true where, as here, there is glso no date whatso-
ever for the year that the option was created.

The optional zone now in question appéaré to
encompass only a single block. Initially, the schools involv-
ed reflected approximately the same racial makeup, and in 1953
when the option was terminated, both schools were predominant-
ly black. Regardiess of what racial impact this optional zone |
might have had at the time of its inception, it appears to
have long been dissipated.

In 1943, an optional zone was created whereby part
of the Observation (55.1%, 352/910) attendance area was
assigned to Roseda;e (2.9%, 690/910). The area covered by
the option was a single block consisting primarily of commer-
cial and institutional structures. Although it would seem
that very few children were affected by the option, it would
appear that the effect of the option was segrega;ive, given
the racial percentages of the schools involved.

It should be noted that in 1956 a second option was
created, covering essentially the same area, but allowing
students to go from Observation (93.1%f to Murray Hill (0.0%),
Rosedale, in 1956, was 90.81% biack. This second option
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points up several relcvant factors. If the original option
was created for safety reasons, as the board centends, the
reascnable option (or, more appropriately, boundary change) would
have beeﬁ to the very provimate Murray Hill. Murray Hill,
however, was not involved until the two schools in the 1943
option had becoxc morc than 90% black. Since the racial per-
centage at Murray Hill fell from 0.63% in 1956 to 0.22% in
1957, one can only conclude that the creatiaon of the second
optionr did not have an integrative effect.

In 1945, an optional zone was created from Observa-
tion (68.7%, 265/910) to Doan (33.7%, 540)490); The board's
proffered explanation that the option was created for safety
recasons is not persuasive. Wwhile students wéuld have to cross
E. 105th and Euclid to reach Observatior from the affected
area, a single crossing guard would have significantly lowered
if not eliminated, the hazards involved. Moreover, the optiou
required the childrer to travel a longer distance, through
Wade Park which itself was intersected by the serpentine
Liberty Boulevard. The board asserts that students could
avail themselves of public transportation to get to Doan with-
out encountering vehicular dangers but does not indicate why
such public transportation could not be used to get to
Observation.

This purported explanation for the optional zone
becomes even less convincing when one considers that the op-
tion ran from a severely under enrolled school to a signifi-
cantly overcrowded school. As is evidenced by the following
figures, Observation was experiencing'decreasing enrollments
characterized by increasing black percentages. Doan, on the

other hand, had a rising student population which was also
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markcd by an increasing black percentage, although not to the

same extcnt as Observation.

44 145
Doan 23,1% 502/490  33.7% 540/490
Observation 64,2% 288/910 68.7% 265/910

It is thus cler, that the option ran from an under enrolled,
majority black school to an overcrowded, majority white
school. Under these circumstances, it must be concluded that
the option was created for racial reasons since there exist
no cogent administrative or educational rationale.

In 1947, an optional zone was created whéreby a
minute portion of the Columbia ('47: 64%, 656/665) attendance -
area was transferred to Holmes ('47: 8.7%, 760/945).

This optional zone is immediately suspect because
of the wide disparity in the racial composition of the two
schools involved. Anytime children are allowed to move out
of a 64% black school into an 8.7% black school, the problem
of a "white escape valve" muét be explored.

It is significant that only one building is involved.
The dcfendant admiqa that the optional zone for this building,
whether a single or multiple family dwelling, was created as
a result of parental pressure.

In 1947, the Columbia attendance zone stopped on the
South side of St. Clair Avenue. Thus, pupils }h; availed
themselves of this option had to cross St. Clair to get to
Holmes. Thus, the optional zone cannot be based on safety
considerations since the route the students took was, in
fact, less safe, .

Neither can the option be explained by overcrowding

at the sending scl-nl, Columbia ('47: 656/665) although

N.B. There is no page 125
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option; the boundary is extremely jagged, going up one block
and down another. It is not at all unreasonable to infer
that the boundary was managed to keep "black” streets in
Columbia ('47: 64%) and "white" stteéts in Holmes ('47: B8.7%).

It is difficult to accept the board's reason for
the option ag convenience since the attendance area itself
had children who were closer to Holmes going to.Co;umbia
and vice versa.

Holmes (12.8%, 751/945) was again 1hvolved in the
creation of an optional arca in 1948, when part of its
attendance area was assigned to Chesterfield (0.32%, 630/735).
The option was terminat. * in 1958, in conjunction with the
opening of Pasteur (98.7%). )

The area affected by the optional zone appears to
consist of only onc block, containing about 19 homes. Since
both schools were substantially under enrolled, the option
could not have been created to relieve overcrowding. As with
any optional zone, a safety argument is not convincing as
pupils not given the.option, or those having been given it,
who do not choose to exercise it, are exposed to the same
hazards cited by the defendants as justification for the
creation of the optional zone. The data on black enrollment
suggests that for at least a five year period after its
creation, this optional zone provided hn escape valve to a

substantially less black school:
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'48 '49 '50 '51 '52 '53

Chesterfield .32% 1.28% 2.0% 2.4% 7.6% 22.2%
Holmes 12.78% 14.97% 18.9% 27.6% 42.3% 53.4%

The termination of tﬁe optional zone in 195§ seems
totally justified as the newly opened Pasteur is located
directly betwcen Holmes and Chesterfield.

In 1951, Iowa-Maple opened 0% black as a K=3 school.
At the same time, an optional zone was created from Iowa-
Maple to llazeldell (2.2%). This optional zone was terminated
in 1963. Finally, a 1951 boundary change was affected among
Holmes (27.673%), Iowa-Maple, and Hazeldell.

The initial construction of Iowa-Maple s2ems entire-
ly reasonable. Although Holmes (27.6%, -131) and East Clark
(1.1%, -153) both had considerable space available, and Holmes
presented an integrative alternative, their distance from the
affected area was prohibitive. Iowa~Maple was built for
primary (K-3) students, and it is not reasonable to require
such young children to travel the respective distances of 7200
and 7400' to Holmes and East Clark. Thus, the construction
and placement of Icwa-Maple filled a clear need. The only
possible critique of the action is the under enrollment of
Hazeldell and Iowa-Maple through the mid 1950s. this condi-
tion, however, was not so marked as to characterize the con-
struction of Iowa-Maple asg a racially evasive act.

Similarly, the optional zone between Jowa~Maple and
Hazeldell appears to have been a racially neutral act. Given
the racial percentages of the two schools, the option had a
negligible racial impact on each. )

BY the same token, the boundary change among Iowa-

Maple, Holmes, and Hazeldell appears wholly justified. 'The
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. to area-~wide analysis. 1In 1953, presumably the planning year

thrust of this action was to have the school attendance area
boundaries conform with the natural barrier formed by Rocke-
feller Pa;k, and appears to have been devoid of racial
motivation.

It should be noted that the apparent prior practice
of the board was to have upper elementary students from the
Iowa-Maple arca walk to Holmes. This severely undercuts the
board's protestations that the available space in Iowa-Maple"
was beyond the reach of the Glenville students and was thus
not available to assist in relieving the overcrowding that
developed there during the 1950s. .

In 1953, two classes at Parkwood (89.9%, +100) were
housed at Patrick Henry Jr. High (51.7%, -361). This incident
was not addressed by the board in its response. 1In 1954, an
addition was constructed at Parkwood ('53: 89.9%, +100; '54:
92.3%, -49).

Given the close physical proxiﬁity of Parkwood,
Chesterfield, and Roscdale, those schoéls may be considered as
a single planning unit, and this incident becomes suceptible
for the Parkwood addition, this area was not over enrolled, as

the following figures indicate:

'S3 '54
Parkwood +100 89.9% -49 92.3%
qhesterfield - 66 22.2% -7 40.97%
Roscdale - 81 65.6% -104 74.1%

The school authorities chose to send elementary
school pupils from Parkwood past chestérfield, where there was

available space, to a junior high school in contravention of
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both sound educational policy and the board's often~expresscd
concern that children should attend_the school nearest theia
home. Morcover, despite far more acute overcrowding problems
elsewherc in the city at this time, the board decides to
commit much needed construction resources at parkwood. Both
of these actions evince an intent by the board to contain
blacks at Parkwood so as not to contribute to the further
"tipping" of the Chesterfield and Rosedale attendance areas.

In 1954, three additional classrooms were construct-
ed at Doan (83.7%, 941/595). Despite this addition, there
still remained serious overcrowding at that school. Such
overcrowding could have been further- alleviated by'utilizing
the available pupil stations at Rosedale (74.1%°, -104) ;and
possibly Parkwood (92.3%, -49). While neither of these
alternatives would have been significantly more integrative,
they would have provided, at least, more equal school facili-
ties and a higher quality educational experience for the
students attending the predominently black Doan.

In an attempt to cope with the rising student
population, the’ board placed portable classrooms at Rosedale
in 1954, 1956 and 1957. .

The threshhold question presented by this incident
is whether portable classrooms were necessary in 1954. The
following chart shows that while student enrollment at Rosedal
was increasing, it was not until 1955 that the student popula-

tion exceeded the 1952 capacity.

proportion black enrollment/capacit
1952 50.2% 694/910

1953 65.6% . 717/910

1954 74.1% : 859/1050

1955 84.2% 981/1050

1956 90.8% 1051/1190

1957 90.0% 1186/1400
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It would appear that in 1956 the overcrowding at
Rosedale warranted Board action. Instead of portable class-
rooms, plaintiffs suggest that interaction with three schools-
Parkwood, Chesterfiecld, and Muéray Hill - was the better
choice.

Parkwood had approximately 53 pupil stations avail-
able in 1956. Because of its racial composition, however, it
would not have presented an integrative alternative ('56:
96.5%).

Chesterfield also had available pupil_stations in
1956 (-20), but was also identifiably black (84.7%). Thus,
it too was not a particularly integrative alternative.

Murray Hill, however, presents a vastly differcnt
picture. 1In 1956, it had approximately 618 available pupil
stations and was only .6% black. It was contiguous with the
Rosedale district, but the Board would minimize the signifi-
cance of that fact.

In its response, the Board states that children from
Rosedale were not transferred to Murray Hill because they
would havc to cross Wade Park and Euclid Avenues and walk
throughi a railroad underpass. In this regard, several obser-
vations are necessary.

First, Wade Park Avenue dead ends in the Rosedale
attendance zone and is far less of a major thoroughfare there
than it is further west. Secondly, some children in the Rose-
dale area already have to cross Wade Park in a northerly
direction to reach Rosedale. It is difficult to see why
children can cross Wade Park from SQutﬁ to North, but not vice
versa. Thirdly, the problem of crossing Euclid Avenue could
casily be resolved through the assignment of one or more
crossing guards at key intecrsections. Finally, the fact that
the children would have to walk under railroad tracks, and

throuqgh an undcrpass,‘pales in significance compared to the
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fact that a 90.1% black school (Rosedale) was next to a .6%
black school (Murray Hill).

. It should be noted that Murray Hil). lies approximatei
ly 4500' walking distance from the center of the Rosedale
district. There are scveral attendance zones {eg. Bast Clark,
Euclid Park) that require pupils to walk favther. In a
metropolitan school district such as Cleveland, it must be
expected that busy streets and oth~r obstacles will have to be
negotiated by pupils on their way to school. It is one
function of the School Board to facilitate the prossing of
these streets and obstacles and not utilize them as reasons
for ignoring integrative alternatives. ,

In 1955, an addition, consisting of five classrooms
and one kindergarten, was constructed at Columbia (95.2%,
949/665). By this time, there was virtually no space availablg
at any of the schools within a reasonable walking distance of
Columbia. Thus, absent any inclination to utilize short run
transportation, the building of the addition appears
reasonable.

Additiong were also constructed at Holmes in 1955
(74.8%, +328) and 1947 (90.1%, +376) that resulted in eleven
new classrooms at that school. Given the overcrowded condi-
tions, the additions seem justified. But these additions did
not fully resolve the overcrowding problem at Hoimes and the
board was unwilling to involve the adjacent Hazeldell ('S5
2.7%, -111; '47: 5.4%, -185) in attempting to alleviate the
problem. This persistent reluctance to involve a predominent-
ly white school, to which there was apﬁarently eacy access
from the southwest corner of the Holmas attendance area,
indicates an intent on the part of the school board to contain

blacks at Holmes. Iowa-Maple ('55: 0%, =79; '57: 1.9%, -93)
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also Progentcd 3P integrative alternative for resolving the
overcrayging 4t ilolmes, byt perhaps was too far away for any
non-trang,ortatioh remedy. . :

Like moSt other gchools in Cleveland during the mid
19508, poan clementary wag also cxperiencing sever¢ over-
crowding. n an attempt ¢o allgviate the problem, relay
classes y re introduced at Doan in 1955, 1In January, 19s¢,
that Sohgoy's xindergarten class was housed in rentad facili-
tieS. Ay phat point, Doan was 89.8% black and 502 pupils

In December 1956, five more Doan clatses were

over Capacity-
farmed oy, to rented facilities. Finally, in 1957, %“3ie board
construcy g si¥ additional classrooms at Doan (95.3%, +377).
he poard's resort to such educatiorally unscund
vehicleg 4 rela¥ classes and rented facilities migti be
viewed go _ hat less harghly, had they fully resolved ihe
basic propjem OF overcrowding. If siuch action was indeed a
“last Tegort"s the Obvious con' inment of the black : fudent
populatig pight be Viewed as an unavoidable, albeit .bhg_rent
side efgqcy. such: however, was clearly not the case.

At the same time ag black pupils wrve being egucated
in inferio Conditions, reasonably nearby schools, Soma of
which presented'integrative alternatives (Sowinski aird Murray
Hill) ang some of which did not (Rosedale and Observ. tion)
wers not pre55ed intc service, despite their available pPupil
stationg ,ich 13Y idle. ynder these ciicumstarces; the im-
plementay; . of relaY clasges, which deprive the PUPil of even
a minimally acceptable education, cann?t be justified. Thig
pzactiCe, in the face of practicable alternatives, constityted
an outrigy, ¢neft of those students' rights to even an equal

educationg oxpeFichccs and can be explaired only as the
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manifestation of an intention to contain blacks, at all costs.

This pattern of behavior continued into 1956, when
the board placed portable classrooms at Chesterfield ('SS:
6l.8%, +74, 's6: 84.7%, -20). The use of portables in this
instance strongly suggests an intent to contain blacks given
the available space at the then adjacent Hazeldell ('55: 1.7%,
=111; '56: 3.1%, -177). The overcrowding at Chesterfield was
far less acute than that of Hough and west Glenville schools.
That the portable classrooms then available were sent to
Chesterfield, rather than the other areas of far more pressing
need, supports the conclusion that school authorit;es sought
to contain blacks in the Holmes area. This conclusion is
further buttressed by the available space at.adjacent Parkwood
('56: 98.5%, -53) and Rosedale ('56: 90.8%, =~78). Although
utilization of these facilities would not have had a markedly
integrative effect, it would have indicated an administrative
intention to maximize the efficient use of resources, where-
ever they might be found.

In 1956, Rosedale lost a portion of its attendance
area when that area seceded from the City of Cleveland and
became a part of the City of East Cleveland. The critical
issue here was the role of the State Board of Education, and
for a discussion of that issue, see infra.

Other Glenville elementary schools were undergoing
the same kind of turmoil as a result of the overcrowding of
the 1950s. In 1953, two Parkwood (89.9%, +100) sixth grade

classes were gent to Patrick Henry Jr. High School. 1In 1954,

-one Columbia (93.6%,) class was also sent to Patrick Henry Jr.

High School and another class was sent to Empire Junior High

School. 1In 1956, four portable classrooms were added to
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ﬁarkwood ('55: 95.04%, +25; 'S6: 98.5%, =-53), and four portablg
classrooms were placed at Standish ('55: 91.7%, +142; 'Sé6:
90.8t, +50). Also in 1956, two additional Parkwood clisses
were sent to Patrick Henry and two Standish classes were sent
to Empire Junior High School.

By the school board's own calculations, Rosedale
and Hazeldell are 3000' and 4800', respectively, from the
Parkwood school itself, and clearly closer to portions of the
Parkwood attendance area. Such walking distances are not
unreasonably excessive, particularly for upper elementary
children. Both gchools had available space during'the‘19505
with Rosedale offering a somewhat integrative alternative
through 1955 and Hazeldell presenting such an opportunity
through 1959.

The obvious question, in view of the above circum-
stances, is whether portable classrooms and the use of junior
high school facilities represented an effort by the board to
contain the black student population so as not to contribute
to the "tipping” of Hazeldell or accelerate the racial change
in the Rosedale area.

On the basis of the facts presented, this question
cannot be definitively answered. The overcrowding at Standish
might have been dealt with by utilizing available space at
Sowinski (4100' away) and Hodge -- but was not. At the very
least, however, there exists a negative inference from the
board's decision to gelect !ess integrative and less educa-
tionally sound alternatives that were,aperhaps, more conven-
ient.

One of the most crucial issues raised at trial with

regard to the Glenville arca was the board's construction
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program during the ten year period from 1959-68. Over the
course of that decade,the following schools were built:
Morgan (1959), Pasteur (1959), Lake (1961), Landis (1963),
Howe (1965), and rForest Hills Parkway (1968). -

As with many other actions isolated by the plaintiffs
the planning and construction of Morgan and Pasteur were most
defensible acts given the burgeoning enrollments in the
Glenville arca at this time. In fact, using the June 1958
enrollment figures in response E-114 and the exhibit 74 capa-
city figurc . the five schools from which ‘the Morgan attendanc
zone was drawn were over enrolled by a total of 1683. Certain-
ly, the basic capacity of Morgan, 1085 pupil ‘stations, was
needed. The questions which arise have to do with the failure
of the school authorities to more evenly distribute the stu-
dents among these schools; Sowinski, which had a black enroll-
ment of 43% in 1958 and 43.1% in 1959, enrolled 852 students
and 830 students respectively in each of those years in a
school plant which had a basic capacity of 875. Such condi-
tions when considered by themselves are quite cloge to ideal.

However, they must.be viewed in the following statistical

context.
enroll/ utiliz. 8 bl. enroll/ utiliz. % bl.
Ccap. rate cap. rate
Charless Orr  671/525 128% 74.8% 547/525 1043 34.1%
Doan —1232/805 153% 96.93% $90/805 1233 98.1%
Hodge 443/735 603 ~1.7% 400/735 543 0.03%

Hough 1444/1015 142% 84.9%  1344/1015 13323 87.9%
Wade Park 1859/1155 161% 92.1% 623/1155 41% 56.3%

The introduction of the figures for Hodge school which shared a long

boundary with Sowinski leads to the conclusion that the neigh-
borhood school policy was not neutrally applied when the

school officials redrew school boundaries on the opening of
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Daniel Morgan. Had there been a racially neyeral reaSSessment
of how to utilize the available school faQilitlcs in thyg
general area, one must conclude that the avag1able SPace at
BHodge would have becen pressed into the so). of the _
uing overcrowding problem. The high Lorre:::::n bEtwee:o:::n
utilization rates and low proportions of Black enrollment
suggest purposeful behavior aimed at maintaining the white
identity of certain schools. If school a“thorities had peen
concerned with the comparability of nEigthrhood schoolsg,
these types of disparities would not hayg been tolerated the
Year that a new school opened in the are,,

Turning to the opening of L°“i8 pasteur, S;milar
observations must be made. There can bg little question asg
to the necd for the school. Again using the sune 1948 enroll-
ments in response E-114 and exhibit 74 capﬂeity figures, the
over enrollment of the four schools from

which the Paste,r

attendance zone was carved was 859. HOWQ"
Qt. the problem is
’

focused w'.%. one realizes :at in 1959, ,
®lying o exhibie 74
ing t

enrollment and capacity figures, these fOur ols pl
schO ) us

Pasteur had over enrollments totalling 9
: 81, ynder these cjir-

cumstances, a racially neutral applicatig, he neighborhood
of t orhoo

school policy would have seen such enro]
. lmEnt pressure more
evenly distributed to nearby schools Suc
R as rowa—Maple (15.6%

292/385) and Hazeldell (15.9%, 1089/1190) ‘
*  While such boyndar

adjustments might not occur under norma, og tances p
Toums ecause

of what might be termed inertia, the opep;
in new
J of 2 School

by definition crcates a situation of flu
" x Ang is @ natura)
time for reexamiration and changes.

ablie boundary changes in these circumstang
e
S gyggests an
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explicit rcjection of such alternatives. This plainly seems
the case in not adjusting the Iowé-Maple and Hazeldell bound-
aries to handle some of the students crowding Holmes and
Pasteur.

By 1961, when Charles Laké opened, all of the
schools in the immediate area had enrollments which exceeded
thieir capacities. Lake was planned to relieve the overcrowd-
ing at Holmes and Stundish. However, by the time it opened,
all three schools were substantially overcrowded, though not
as drastically as Holmes and Standish had been in the two
previous years. In fact, all of thc .chools in the Glenville
area had enrollments higher than their stated capacity, in
most cases substantially higher. Looking just at the schools
listed in exhibits 293-13 and 293-14 and response E-117, Lake,
Holmes, Standish. Iowa-Maple, and Hazeldell were over enrolled
according to exhibit 74 figures by a total of B830. The first
three of these schools had black enrollments 99% or more,
Hazeldell of 68.5% and Iowa-Maple of 48.1%. At the same time,
Memorial (2.63%), Brett (2.73%) and Longfellow (30.1%) had 1275
theoretically avai}able pupil stations on the basis of exhibit
74 capacity. While it is clear that these three schools were
beyond a reasonable distance for -an elementary child to walk,
they were "nearby” if bus transportation was considered.
Whatever the justification provided by the "neiéhborhood
school policy"” in other circumstances, the juxtaposition of
these two areas with such contrasting enrollment circumstances
makes clear that the effect, if not the deliberate purpose of
school authorities' decision not to embloy short-run- transpor-
tation to fully rcsolve overcrowding problems in Clenville

schools, was to contain black children in overcrowded and,
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therefore, unequal facilities, while space went unused in
schools which maintained a primary identification as white
schools. While the failure to use such a short-run transpor-
tation strategy might not reflect a conscious decision where
assignment patterns are stable, the opening of a new school is
2 natural time for the reevaluation of assignment policies.
There is evidence in the record that the construction of Lake
School focused the growing community concern over boath the
racial isolati.:a in the 7iuveland system and the widespread
problem of overcrowding in predominantly black s hools an.
leaders in the black community viewed transpnrté;L:n ac part
of the solution to both problems. Viewing all oi this, it is
cledai that the rejection of such proposals wés an omission to
act which maintained segregatiocn of black students in inferior
i.e. overcrowded facilities.

The Landis School opened in 1963 with a black
enrollment of 99.9% black in a total enrollment of 1138. Its
capacity was 1085. The necessity for the school could be
demonstrated by pointing to the fact that "nearby" schools,
i.e., Doan, Parkwood, Columbia, Holmes, Pasteur, Rosedale and
Chesterfield, all of which had domino like bourdary changes
as a result of the opening of Laqdis, were over enxolled by a
total of 1552 in 1961. Thus, if children were to attend
schools which were not overcrowded, clearly additional facil-
ities were necded. One way to provide such additional space
was to build a new school. But as the testimony at trial made
clear, such a solution took time, even when such co: struction
was accelerated. In the meantime, another solution was to

utilize available spacc elsewhere. In 1961, three schools
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in the general area, Murray Hill (0%), Longfellow (30.1%),

and Brett (2.7%) had 1545 theoretically available pupil
stations in 1961. Factoring in the enrollment situation at
East Madison (46.3%, 583/490) there would still have been 1452
available pupil stations at those three schools. While some
busing was undertaken from 1962 to 1964, the evidence indic~
ates that it was not such as to take full advantage of the
opportunity to equali.: enrollments at just above optimum use
in all of these schools. Instead, the evidence indicates that
therc was a rush to complete Landis to allow for the termina-
tion of a significant portion of the busing which was under-
taken. As the local defendants note in response E~114, upon
the opening of Landis, the transportation of Holmes stuients
to Longfellow ended. The court is without the benefit of en-

rollment figures for the exact period when the busing ceased,

but a comparison of the 1951 Holmes enrollment, 1597, and its
1964 enrollment, 1647, suggests that this cessation was prema-
ture. Similarly, the school authorities decided to terminate
transportation of Chesterfield students to Murray ‘Hill upon
the opening of Landis. The available enrollment figures
suggest that the overcrowding at Chesterfield had been nearly
eliminated. But, again, looking at the distribution of
students in the almost totally black schools of Glenvilla,
Yparticularly those affected by the opening 65 Landis; there was
:a total over cnrollment of 942 in 1964. (This does not include
a figure for Landis School itself for which 1964 cnrollment
figures were not supplied). 1In the sam? year, the predominent-
ly white schools, Murray H:ll, (0%), Brett (4.4%) and Longfellow
*17.2%), near the edge of Glenville had a total available basic
capacity of 1491. If East Clark (48.8%) which was over énrollec

is included in the determination of the evailable capacity of
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this group of schools, the figure drops to 1434. Finally, in
assessing the various boundary changes which occurred in the
step-by-step adjustments accompanying the opening of Landis,
perhaps the most notable is the one which did not occur between
Rosedale and Murray Hill, despite the fact that, as the lccal
defendants acknowledge, Rosedale did not receive substantial
relief frcm overcrowding until 1965. In summary, while the
construction of Landis was defensible, the implementation of
assignment policies pursuant to its opening were segregatory
in effect. It appears that under the rubric of the neighbor-
hood school policy, there was a rush to concentrate black
pupils in generally overcrowded, predominantly black schools,
despite the availability of space in nearby predominantly
white schools.

In 1965 the Board opened Howe, Roth, and Bethune
elementary schools. These schools opened 99.1%, 99.1% and
100% black, respectively. When these schools were planned,
presumably in 1963, there was justifiable concern among
school officials over the rapidlv increasing elemcntary
school population. Relevant, too, was the apparent mobility
of the population which had recently mxgrated out of Hough
and into Glenville. Thus, as an‘'abstract planning propositionj
there was a need for additional pupil stations in the Glen-~
vil 2 area. .

The analysis of the Glenville area, as a single
entity, is somewhat hampered by the absence of statistical
data for the years 1963, 1965, and 1966. The following chart,
however, is representative of the situ;tion during the

critical period.
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Percent. 1964 Percent. 1967

enroll/cap. enrollment/capacity

Roth 99.1 1324/
Howo i 99.1 782/
Bethunc 100. 740/
Lake 1162/1085 1103/1085
Chesterfield ~990/945 884/945
Columbia 99.9 964/875 ~100. 142/875
Doan 99,2 963/805 99.2 620/805
RHazeldell - 2313/1190 620/1190
Icwa-Maple 1249/1085 - 1404/1085
Landis 1138/1085 (Y63) 938/1085
Pasteur 99.9 1173/945 99.9 896/945
Standish 1159/1190 1062/1190
Holmes 99.0 1647/1330 99.9 1156/1330
Parkwood 99.5 1010/1050 99.6 816/1058
Rosedale 99.7 1576/1400 99.9 1088/1400

The above schools are those grouped together in
the 1965 School Housing Report as being in the Glenville area.
In 1964, these schools had a total enrollment of 15,344 which
was 2359 over their theoretical capacity. Thus, based upon
actu 1964 figures, Glenville, at that time, required 2359
addji :ional pupil stations to meet its present needs. Coupled
to tnis was the School Board's projection, contained in its
1965 Housing Report, that the Glenville enrollment would reach
17,000 in 1967. Thus, the construction of Roth, Howe, and
Bethune appears jugtified cven though the actual 1967 enrqll-
ment for the Glenville area was only 14,872 or some 1518 under
capacity. Viewed in a vacuum, the additional 3405 pupil
stations provided by Roth, Howe and Bethune appear defensible.

As has been previously noted, the op;ning of a new
school necessarily requires re-evaluation and revision of ex-
isting attendance zones. The fact that two of the new schools
would open 99.1% black and the otherlop% black could not have
escaped the attention of the Board. Iﬁ its various resp.ases,
the Board has mentioned its “step-by-step” method for relieving
overcrowded conditions. The Board, however, chose to con-
struct a new school, Bethune, virtually raxt door to an exist-

ing school, Rosedale (99.9%), rather than take an additional
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"stcp” into the Murray Hill (0%) area. 1In 1964 Murray Hill
had only 313 students in a building with a capacity of 1085
and which-had the potential for a highly integrative result.
This alternative would have rcquired the crossing of Euclid
Avecnue and walking under some railroad tracks. The former
problem could have been solved through the use of a crossing
guard while the latter is only of minimal significance.

It is difficult to see how the site selection of
Bethune can withstand a charge of containment. The Board in
its response, says that the Bethune district v formed from
the Rosedale area. In fact - both the Bethune and‘ Rosedale
attendance zones arc coterminous. This construction of a
"double-deck” attendance zone is indefensible when the zone
is contiguous with a zone that has over 700 available pupil
stations (Murray Hill). The result is two 99% black schools
"piggy-backed"” next to a 0% black school.

The 1961 opcning of Charles Lake (98.98%, +70)
precipitated a far-reaching series »>f boundary changes, as
well as other board initiated action. A portion of th.: Holmes
('60: 97.76%, +730; '61l: 99%, +248) and Standish ('60:99.67%,
+239; '61l: 99.60%, +75) attendance areas were transferrcd to
the newly opened Lake. Part of the Parkwood ('60: ¢..5%, +14;
'6l: 99.4%, -31) area was assigned to Columbia ('60: 99,8%,
+273; '61l: 99.9%, +182), and a part of Columbia, in turn, was
assigned to Standish. Relay classes were Held at Columbia in
1959, and 1960, and for one semester in 1962, 70 Columbia
students were bused to Murray Hill. Finally, a portion of the
Pasteur ('6l: 99.9%, +414; '61: 99.7%,;+214) attendance area
was assigned to Holmes.

These actions by the board are yet another example

of the use of rippling boundary changes so as to distribute
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overcrowding burdens more evenly. While such action was not
a total panacea for the student overpopulation problem, it did |.

- %0 be a highly useful technique which the board had

esci wec during the 1950s.

. Noteworthy, however, was the situation at Sowinski
A0, +74) and Hodge (34.9%, -271) in 1961. The failure of
the board to utilize these schoo.s strongly suggests that step-
by-stci' boundary changes were sclectively employed and that
the rippling effect of these changes was deliberately halted
at school boundaries that the board considered racial barriers|

In 1965, the Captain Arthur Roth ('67: 99.1%, 1324/
1155) school opened having had its attendance area carved out
of Hazeldell ('64: 94.6%, 2313/1190). In 1968, however, the
situation was reversed, and part of Roth ('68: 99.5%, 1177/
1155) was returned to Hazeldell (99.7%, 1079/1190).

The construction ¢I asth appears highly justified,
given the extreme overcrowding at Hazeldell, which lay
directly to the North. By the samc token, the boundary change
betwcen the two schools was mandated by the availability of
the new facilities, By 1968, the situation at Hazeldell had
become sufficiently relieved to allow it to reclaim part of
the area it had transferred to the newly opened Roth in 1964.

Proper analysis of this incident, ang its ramifi-
cations, is hampered by the absence of statistical date for
1963, 1965, and 1966. For example, Iowa-Maple, to the North
of Hazeldell, appears to have sustained a tremendous increase
in its black population during that pe;iod which may have
been either a cause or ¢ _fect of the obening of Roth and the

resulting boundary change.
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This absence of data also relates to the 1963
addition to Iowa-Maple ('62: 77.0%, 736/1085; '64: 89.93;

'63: 1249/.085). The addition of these 24 classrooms allowed
Jowa-Maple to become a K-6, rather than K-3. school. As a
result, the 4-6th graders in the Iowa-Maple attendance area
no longer hud to attend Hazeldell ('62: 85.8%, 2388/1190;
'64: 94.6%; '63: 2313/1190).

While the board actions obviously helped minimize
the overcrowding proplem, one must question its failure to go
further. By this point in time, school authorities had begun
to utilize busing elsewhere in the system to reliéve over-
crowding. There was available space at Longfellow ('62: 31.2%
269/700; '64: 37.2%, 428/700) which was easily within reach
of short-run transportation, although beyond walking distance.
Because of the gaps in the statistical data for the mid-60s,
it is not possible to determine whether the acute overcrowding
at Hazeldell continued after the expansion of Iowa-Maple.

Between 1963-68, five Holmes ('62: 98.9%, +334,
'64: 99%, +317) kindergarten classes were housed in rented
facilities. This was in addition to the 1959 transfer of'
seven Holmes classes to Glenville Junior High School.

Although the rental ;f non-school owned facilities
might evince an intent to contain black pupils in this area.,
there is simply insufficient data to make such inference
conclusive. Such praétice is counterproductive, both educa-
tionally and integratively, and could be condoned only in the
complete absence of alternatives. It further appears that
this action did not fully resolve the overcrowding problem

and this faet further clouds the issue of motivation.
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In 1968, Forest Hills Parkway opened with a
proportional black enrollment of 99.6%. Because of the
unavailability of data for 1965 and 1966, the court is unable
to reconstruct the context in which the initial planning of
this school took place. The local defendants have noted that
it was p}anncd to relieve overcrowding at Roth, Hazeldell and
Ioha;ﬁaplc. This justification must be evaluated in light of
the data available to the court. The court has considered

data for 1964, 1967, 1968 and 1969 for the schools in the

area.
ENROLLMENTS
Capacity 1964 1967 - 1968 1969
Bethune * not open 740 710 661
Chesterfield 945 990 884 820 796
Columbia 875 964 742 686 648
Doan 805 963 620 546 580
Hazeldell 1190 2313 1317 1079 977
Holmes 1330 1647 1156 1091 941
Howe * not upen 782 761 750
Iowa-Maple 1085 1249 1404 904 869
Lake,Charles 1685 1162 11031 991 962
Landis 1085 1138(68) 938 898 830
Pasgteur 945 1173 896 830 798
Parkwood 1050 1010 816 773 718
Roth " not open 1324 1117 1110
Rosedale 1400 1576 1088 1030 1000
Standish .1190 1159 1062 1115 492
Forest Fills 665 not open not op. not op. B850
Parkway

Totals: 1964: 12985 15344 ° 14872 13351 13482

1967: 16390 (includes Bethune,Howe, and Roth)
1969: 17055 (includes Forest Hills Parkway)

- *The individual capacities of Bethune, Howe, and Roth are not
known. However, the court has determined the aggregate
capacity of these three schools to be 3405. This figure was
deduced from the discussion of the caﬁacity of the schools in
this area in the 1965 housing report and the known capacity

figures from P.X. 74 of other schools in the area.
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n 1ight of the foregoing figures, it must be
question.g yhether the construction of Forest 4ills Parkway
schocl was necessaty at all. thle the clementary sSchoolsg to
the east ¢ Fo;est Hills park, i.e. Iowa=-Maple, Hazeldell and
Roth, Werq ovef enrolled, there was sufficient capacity ip
schools j. ihe glenville area to provide adequate Space for
all elementarY students. 1ndeed the concentration of construcy
tion in gy, Glcnville area from 1959 onward had by 1967
resulteq ; 1518 thedretically unused pupil stations. Thig
calculation does not even consider spaces available in the
further q; gpant s5choOls in the northeast corner of the city.

Assuming that Step-by~-step boundary changes through |
the Gliaygjje are® ©©9ld not have obviated the construction of

yet anoth. school in that area with the consequent impaction
of black g, gentSs the more serious question arises of whether
the site Seleccion for Forest Hills Parkway was intentionally |
segredaty,, puring the 19605 the enrollment at East Clark

was 9TWing at 2 significant rate ('60: 777; '67: 990; ‘'gg.

1113)+  In gacts in 1966, an addition of four classrooms was
const‘UCted at gast Clark, which had previously had a thepr-
etical cap,. ity ©f 770. The initial Planning of this addition
and-of the conStIUCtion of Forest Hills Parkway Elementary
school wag prcsumab1y essentially simultaneous. Thus school
officialy .o awar® of overcrowding not only at Roth,
Hazeldel) and Iowa—Maple, but also at East Clark. The court
assumes th., ¢he 1966 additijon to East Clark raised its
theoreticay ppacity to 910 (770+(35X4)=910). The problem of
overcrowqing.&t gast Clark was obviousiy not fully resolveg
by this agqjejon: Selection of a site to the east of Iowa-
Mﬂble coulg pave beent a8 effective in relieving overcrowding
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on a step-by-step basis as was the site actually used to the
west. At the same time, it could have also served to fully
relieve the overcrowding at East Clark. Most significantly
for the focus of inquiry in this case, a school which has as
part of its attendance area a portion of the East Clark ('68:
42.49%) attendance area might have opecned less segregzted
than did Forest Hills Parkway. The site sclection for Forest
Hills led to the clearly foreseeable result of opening a
Ssegregated school, when a reasonable integrative alternative
appeared to be available. This pattern of site selection
which heightened racial isolation even where integrative
alternatives existed appears to have become a practice of
school officials in the 1970s, as discussed infra.

In 1969, an optional zone was created whereby part
of Holmes ('68: 99.8%, 1091/1330; '69: 9°.9%, 941/1330;
attendance area was assigned to Forest Hills Pa‘kway ('68:
99.0%, '69: 100%, 840/ ). This option is still in effect.

This optional zone, in and of itself is of little
significance. It does, however, point up the problems in the
site selection of Forest Hills Parkway, as discussed more
fully, supra, in the analysis of the Glenville eclementary
school construction.

In 1970, a boundary change was effected from the
Charles Lake (100%, 878/1085) area to Sowinski £7.56%, 1056/
875). 1In that game year, part of the Sowinski area was trans-
ferred to Daniel Morgan (100%, 1003/1085).

The achool board indicates that the area encompassed
by the first boundary change involved Bnly parkland, having
no bearing on the assignment of students, and thus no racial

effect.
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The second boundary change, however, appears to have
had a scgregatory effect. The area taken from Sowinski (75.
56%), when added to Morgan (100%) reduced the latter's black
pcrcentagé by only .2t (Morgan was 99.8% black in 1971).
Hodge ('70: 28.9%, 633/735) appears to have éresented an

integrative alternative.
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NORTHEAST AREA

The area to the east of Glenville, for analytical
purposes can be considered in connection with the Glenville
arca, in regard to only the events from the late 1960s to
date. However, to gain a proper perspective on the local
defendants' treatment of this area, separate discussion of the
area taking into consideration decisions of school officials
dating back to the 1940s is appropriate. The nucleus of such
an analysis is Longfellow school which in 1940 had'a signifi-
cant proportion of black students (12.4%). Other schools in
the vicinity of Longfellow had the following proportional
black enrollment in 1940:

Brett 2.69%
East Clark 2.40%
Mcmorial 0.99%

When compared with the systemwide average of 14,48 nercent
black errollment in regular public schools in 13
suggests that ‘he underlying residential patterns in this
area were more integrated than most other areas of the ciéy.
The first action of the local defendants concerning
this area included in the plaintfffs' evidence is the trans-
fer in 1946 of the seventh grade classes formerly conducted
at Longfellow (18.53, 361/700) to Collinwood (2.9%, 1138/3548) |
which was then operated as both a junior and senior high
school. 1In the court's view, this action appears to have had
an integrative effect. To have acted otherwise would have
subjected the board to the charge of containing junior high
school students at Longfellow, a significant portioﬁ of whom

would be black.
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What is interesting about thig ineiq ¢ is the
cn

' io t "where possible, . R
board's explanation tha W P ' J“Qior high 8choo]

students, e.g., the 7th grade, who were in ] ntary schooys
eme

i i " Th
were gent to junior high schools e b°atQ-s persuasive

argument with regard to this action calls Atyg, . jon to itg
nti

irrincstescy in failing to apply such a p°lie to Murray giin
Y .

While Murray Hill is not included in the %eog,. .ical ares
ap

now being treated, this does seem the apprgpri , time to make
ate

a feow observations about the seventh and eighth rade clagges
g

which continue to be conducted at Murray Hill 1n 1946, when

the board indicates it was attempting to makg its grade stpyc-
turing uniform for schools throughout the system, the Murray
Hill (0%) elementary school attendance area wag jncluded ip
the attendance area of Fairmount Junior Higp Sehool (58-64) .

In the year that this case was filed, 1973, hag gurray Hily
. {}

(24.3%) not provided seventh and eighth grades che Students
’

in those classes would have been assigned to Dayjs Junior gigh
vi

School (1003). The unusual grade structure mag ined at
nta

Murray Hill for at least 30 years after 5°h001 gricials hag
o

eliminated such arrangements in all other thOol in the ’
s

district reasonably must be judged to'be a blat ¢ effort o
an '

provide white students with the opportunity to ond a cleay
att ar-

ly identifiable white school.

In 1947, an optional zone was createq mitting
pe

students in a portion of Longfellow (23.3%, 407/700) to attepg

1]
Memorial (1.63, 488/.015), if they so chosge, Th, affected

arca was located in the northern porti?n of the LongEellow
area, and the local defendants contend that it was substan=
tially closer to Memorial. This argument OVQtIons the facy
that the option was given to only one street ang cnat there
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were portions of Longfellow further north of the affected area
which would have been even further from Longfellow and closer
to Memorial, yet the students in this area were not given the
option: Further, the alleged séfety hazard sn which the de-~
fendants rely, the crossing of 140th Street, was one which
confronted students from a large area of Longfellow attendance
zone who were not given any options.

In fact, the local defendants'® attempt to arque that
safety considerations were a significant consideration in

this decision calls attention to the anomalous southern boun-

} dary of Longfellow. That boundary followed a railroad track

| on its eastern half, but on the western portion dropped down

to include a residential area much of which was considerably
closer to East Clark (1.0%) than to Longfellow. The court
does not have data on the racial composition of this residen~
tial area. However, it dves find this portion of the boundary
highly suspect in light of the school officials' oft-expressed
concern about having children cross railroad tracks. In fact,
an examination of the theoretical number of pupil stations in
East Clark, Memorial and Longfellow in light of their 1947’
enrollments reveals that had school officials chosen to'do 80,
they might have operated two moderately integrated schools in’
this area, instead of two virtually all-white schpols and one
"black" gchool. Specifically, the theoretical capacity of
East Clark. and Memorial totalled to 1785, while the 1947 en--
rollments of these two schools plus Longfeliow totalled only

1496. The specific data for all three schools for 1947 is:

=152~

149




O

ERIC

Aruitoxt provided by Eic:

enrollment/capacity 8 black

East Clark 401/770 1.0%
Longiciow 407/700 23.3%
Memorial .488/1015 1.6%

Since the northeast corner of the city was characterized by
fairly largce attendanes zones, the attendance areas which
would have resulted had such an approsch been adopted would
not have been greater than the average in that area. Further,
had the school officials chosen to operate only East ciark angd
Memorial, they could have drawn the boundary between the two
attendance areas to correspond precisely with the railroad
tracks, thereby eliminating the apparent safety hazard which
this created for children in the most southerly portion of the
Longfellow arca. The court concludes that this particular
optional zone is a minor manifes-ation of the school officials’
gencral inclination to contain at least the black elementary
students in this area at .ongfellow to the extent possible, at
the same time allowing at least some of the white gtudents
assigned to Longfellow the opportunity to attend a "white"
school.

The next specific action which involved Longfeliow
was in 1963 when the attencdance boundary for East Clark ('62:
{.0%,850/770; '64: 4.3%, 843/770)' was shifted to assign a l
portion of the area to Longfellow ('62: 31.2%, 3§9/700; '54:
37.2%, 428/700). Certainly the enrollment figures for the two
schools at this time bear out the necessity for some action to
relieve the overcrowding at East Clark. Looking only to the
percentage of black enrollment at the two schools, the act:ion
was seemingly integrative. However, cémparing the relative
stability of that percentage figure at East Clark after the
change would have becn effective with éhc increase in that
figurc at Longfellow, it may not be rcasonable to rest with

this superficial corclusion. Another factor to be considered
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in this scrutiny is that the boundary changce increased the
portion of the lLongfcllow attendance arca which was south of
the railroad tracks in the area. Tinally, Longfellow was not
the only school adjacent to East Clark which apparently had
space available for use in dealing with the overcrowding
problem at Last Clark. Brett ('62: 2.94%, 579/1010; ‘64:
4.4%, 563/1010), which was located to the east of East Clark,
was operating at slightly over half capacity. Under these
circumstances, the court believes that it i: warranted in
speculating that the particular action which was taken to re-
lieve overcrowding at East Clark might have focuscd on a
recidential arca which had been or was becoming siénificantly
black. If this were so, the legitimate action of school
officials in dealing with a recognized problem would be tain-
ted as the foresceable effect of such action would be the
further isolation of black students in the arca at Longfellow.

In 1964, a portion of the Longfellow attendance area
which was in the vicinity of a freeway construction site was
desiynated as an optional zone, allowing the students in the
area the choice to attend Memorial. The explanation of t?e
local defendants that this zone was created because of safety
considerations associated with the freeway construction seems
to be factually supported. '

In 1966, an addition of four classrooms was con-
structed to deal with the continued overcrowding at East
Clark. The court estimates that this action increased the
theoretical capacity of East Clark from 770 to 910. This

addition has been discussed, supra, in'relation to varicus

construction decisions which were made in Glenvilie in the

mid and late 1960s.
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The persistent problem of inercasing enrollment at

East Clark and themesulting overcrowding precipitated yet
another boundary change in 1969, shifting an additional por-
tion of the Last Clark ('68: 42.5%, 1113/910; '69: 57.7%,
1094/910) arca to Longfellow ('68: 42.58%, 409/700; '69: 35.8%,
486/700) . As was the casc with the 1362 boundary change, the

need for some action to relieve overcrowding was clear. Again,

however, the question arises of whether thc alternative of

utilizing the available Space at Brett ('68: 5.05%, 475/1010;
"69: 4.97%, 462/1010), which was clearly the more integrative
option, was rcjected in an effort to maintain the white iden-
tification of Brett. The fact that'Brett's Proportional black
errollment had dropped from 13.98% in 1967 to 5.05 percent in
1968 would support such an inference. Further the explanation
of the local defendants as to why Longfellow was chosen as the
’rcceiving school cuts against their insistence that safety was
Ethcir overriding consideration.

f The walking distance from thc center of the affected
Earea to both Longfellow and Brett was virtually the same. 1In
iits Jas;onsc, the bgard says that Brett was not considered as
fa receiving school because of safety factors involved. rhe
;board conveniently ignores the fact that the decision it made
;required students to cross railroad tracks, near what board

| documents call a railroad yard. The purported da;ger involved
in the route to Brett is a "fivc-point".intcrsection, where

E. 152nd Strect and SU. Clair meot. The dangers presented in
crossing city strects can be met by use of crossing guards.

In the court's view, guarding against the dangers presented

by the attractive nuisances of a railroad yard and other
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To understand the import of the construction of

Johnson, the following data for the 1954 school year is

significant:
proportion black enrollment/capacity

Agassiz 1.34% 673/700
Garfield (11 564/410
Hawthorne B.4% 726/700
Jones 0g 448/560
Longmead 20.21% 998/770
Ward 0 573/630

338273770
As the above figures indicate, a problem of overcrowding had
developed in this area, with Longmead, Garfield and Hawthorne
bearing the brunt of it. The situation was not.significantly
changed in 1954 from what presumably was the planning year for
Johnson, 1952. In that year, tﬁe enrollments at Longmead,
Garfield and Hawthorne were 906, 568, and 722, respectively.
Under these circumstances, new construction was appropriate.
The particular response of the Board, however, in choosing to
construct Johnson in a corner of the school district where it
could only serve to relieve the problems of Longmead is the
first anomaly presented by this Board action. The second odd
characteristic of this site choice by the Board was that it
missed the opportunity to cure the safety hazard presented by
the railroad tracks which separated the northern portion of
the Longmead attendance area from the school. Instead of
redefining the Longmead attendance area as that area for 511
practical purposes bounded by three sets of railroad tracks
‘there appcars to be no residential development south of the
C.S.L. tracks or east of the B & O trapks) and the city limit,
the school authorities for some reason:constructed a second
school within this arca and tolerated the continued bisection

of the Longmead arca by C.C.C. and the St. L. tracks. Not
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only was the northern portion of the Longmead area separated
from the school by railroad tracks, it was also scparated by

a large industrial triangular tract. Reasonablc appiication
of sound administrative policics would have dictated a differ-
ent site selection for the new Johnson school, one available
not only for solving overcrowding at Longmeéd, but also at
Hawthorne and Garfield.

When the above factors are considered in light of
the fact that Johnson opened as.a totally white school, though
its parent school had a significant black enrollment, the
court concludes that the Johnson site was intentionally select-
ed to open as a white school at the expense of other desirable
administrative considerations.

In 1957, Brooklawn opened as a X-3 school with
optional zones running to that school from Hawthorne, Agasci.,
and Longmead. Finally, in 1972, an addition was constructed
at Brooklawn.

The effect of the opening of Brooklawn is best shown

by the following chart:

1955 1956 1957 1958
Agassiz 2.3% 357/700 2.95% 673/700 .95% 6307700 1.01% 5977700

HawthorEE""‘iE?i‘7737755‘I6T62§‘7E§é;56‘2T3E‘33§7765“‘375?§‘3377766“"‘
EZEEEESET""'1174§'7767705‘iETB?E‘8§§;j7Q'§TZE'7E37755“‘§TB§§Wﬂﬁ57ﬁRT""‘
216672170 2326/2170 2044/2120 184477120 .

: 1959 1972 1973 1974
Aqgassiz 1.32% 5317700 1.875_5347900 1.72% 5227700 4317700
Hawthorne — 4.04% 644/700 4.03% 728,700 4.08% 710/700 8357700
izEiiEEEf""‘i3TB3E‘EI37776‘EET§§‘§Z7§;76‘§§T7€‘§67/77o 471/770
1789/2120  1809/2120  1739/2120 1543/2120
1955 1956 1957 1958
Brooklawn — — 47.7%_358/315 45,88 371/315
1959 1972 11973 1974
DBrooklawn —41.8% 42/315 58.1% 344385 57.6% 4037 o 420/ n.a.

Number of blacks
1956 1957 .
—20

Mgassiz 0 6

Hawthiorne 79 28

Longnead _139 70

238 104

Brooklawn — 170
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The Board, in its response, states that Brooklawn
was constructed because of crowding at the three schools that
ultimately contributed to its enrollment. In 1954, presumably
the planning year for an elementary school that opened in 1957
Agassiz was slightly under capacity, Hawthorne was slightly
over capacity and Longmead was virtually at capacity. One
yYear later, the situation became more critical, particularly
at Longmead. Given the rising enrollments throughout the
school district, the construction of an additional school
appears to have been warrantgd.

The opening of Brooklawn, howeve;, caused precipi~
tious drops in the black percentages of the three schools from
which its attendance area was taken. As is shown by the above
chart, the practical effecﬁ of the opening of Brooklawn was
to take the vast majority of black students attending three
schools and concentrate them, instead, .n a single school.

Significant, too, is the fact that Brooklawn was
constructed with a much smaller capacity than its neiahboring
schools. It was this smaller size that caused it to open
47.7% black in 1957 while no other schools in the area was
more than 10% black. Under these circumstances, Brooklawn
would have to be considered racially identifiable even though
it might be considered "integrated” in a purely statistical
sense.

The black population on the West side of Cleveland
in 1957 was extremely small and highly concentrated. Brook-
lawn was constructed virtually in thc middle of that small
community and therefore, opened foresééably more black than
any of the surrounding schools. The reciprocal effect of
the opening of Brooklawn on those schools was to significantly

reduce their black percentage and enhance their racial ident~
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ifiability as "white" schouols. The end result was racial
impaction, racial isolation, and blatant containment of black
pupils. Such action can only be deemed delibcrate.

In its response, the board states that the Brooklawn
site had been owned by the board for 26 years. Even if true,
this fact is no justification for the construction of a
racially identifiable school. The Board of Education is
posscssed of the power of eminent domain and necd not feel
constrained to construct schools on property previously owned.

It is also difficult to understand why, in 1957,
when the board was delineating the attendance area for the
newly opened Brooklawn, it simultaneously created optional
zones in the three adjacent schools. The board states that
these optional zones were closer to Brooklawn and therefore
more convenient. One of the optional zones in the Hawthorne
area is virtually equidistant between that school and Brook-
lawn. Notwithstanding that fact, if convenience was the
reason for the creation of the options, those areas should
have simply been included in the brooklawn area. It would
seem that the reason for the exclusion of these areas from
the Brooklawn attendance zone, and their inclusion in optional
zones to that school, is that they were transitional areas
and whites were being provided with a means ! asvoid the
identifiably black Brooklawn. Since all of those optional
zones are .still in effect, there is little doubt of their
continuing impact.

In 1972, an addition was coqstructed at Brooklawn,
and commcneing in that vear, one graée;was added to Brooklawn
annually until it became a full K-6 school in 1974. 1In its

response, the Board states:
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"The grade structure changes were made

in this way so that a prospective fourth

grader could stay at Brooklawn. To have

made Brooklawn K-6 all at once would have

required the removal of children from

Hawthorne, Agassez, and Longmead to

Brooklawn and this was not done so as

not to disturb the educational environ-

ment." (Response E-167; DX 1203).
The effect of this action was twofold. First, as the Board
admits, it precluded the introduction of st. ients into
Brooklawn from the predominently white neighboring schools.
Second, it contained the black pupils at Brooklawn since
every year, when a fourth grader would presumably move to a
predominently white neighboring K-6 school, another grade
level would appear at Brooklawn, thereby obviating the need
to transfer. It is important to note that changing a school's
grade structure is facially a neutral act. The effect of

this change at Brooklawn, however, was clearly segregative,
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RELAY CLASSES AND BUSING

In an attempt to alleviate the severe systemwide
overcrowding, particularly in the Hough area elementary
schools, during the early 1960s, the Cleveland school board
embarked upon a program of bus transportation. The objective
of this program was twofold: easing the pressure on over-
crowded schools unﬁil new school construction was completed,
and the elimination of "relay classes.”

Relay classes which commenced around 1955 and ran
to 1961, reflected an effort to get twice the mileage out of
a school day by teaching one group of studentﬁ in the morning
and anotier in the afternoon. The instruction thus received
was abbreviated and therefore inferior, to that received by
Pupils not on relay classes and, in fact, fell far short of
the minimal education standards set out by law®"(TR. at 463).
The vast majority of the schools that employed relay classes
had majority or predominently black student enrollments.”
{Tr. at 504 .:: Similarly, almost all of those schools that
were forced - utilize "transportation classes™ were majority

or Predominently black.

At trial, most of the plaintiffs' evidence with
regard to the use of transportation classes involved the

following schools during the indicated time periods:

* Of the 26 schools with relay classes, 17 were 90~100%
black, 3 were 60-90% black, and 5 were 0-10% black between

1955-61.

f'sincc ghildren on reclay classes received only 3-1/2 hours
instruction per day, as opposed to the 5 hour minimum reguired
by law, the local board sought, and in fact reccived, a waiver
from the State Board of Education.
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Year Sending School Receiving School
1961 Chesterfielad Murray Hill
1961 Columbia Murray 4ill
1961 Doan Murray Hill
1961 Hough Murra:;’ Hill
1961 Orr Murray Hill
1961 ‘Marion Rockefeller
1961-66 Iowa~Maple Longfellow
1961-62 Holmes Longfellow
1961-63 Hazeldell Brett
1962-66 Hazeldell Memorial
1963-66 Hazeldell Murray Hill
1963 Pastcur Longfellow
1964-66 Iowa~Maple Brett

‘

In virtually all of the above cases, the sending
school was predominently black, overcrowded, and implementing
relay classes. The receiving schools were underutilized and
Predominently white. On its face, besides being a highly
Practical, albeit educationally inferior, answe - to the problem
of overcrowding, the busing program initiated by the boarad
would also appear to have been highly integrative. But like
many other integrativeopportunities presented tc¢ the board,
this one, although not ignored, was prostituted into a
scgregative device.

From the time of the creation of transportation
classes on January 29, 1962 until March 10, 1964, such classes
were bused “intact.” The pupils involved formed at their
sending school and, complete with ‘teacher, were transported as
@ unit to the receiving school. Once there, they remained
"intact" forming a single, separate, isolated, and insulated
educational unit. There was evidence presented that during
this period every attempt was made to keep the transported
students separate from the remainder of the student body at
the predominently white receiving schoéls. Dr. Theobald of
the Cleveland School Board who took part in the organization

and implcmentation of the busing pProgram, and in fact made
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"The grade structure changes were made

in this way so that a prospective fourth

grader could stay at Brooklawn. To have

made Brooklawn K-6 all at once would have

required the removal of children from

Hawthorne, Agassez, and Longmead to

Brooklawn and this was not done so as

not to disturb the educational environ-

ment." (Response E-167; DX 1203).
The effect of this action was twofold. First, as the Board
admits, it precluded the introduction of st. ients into
Brooklawn from the predominently white neighboring schools.
Second, it contained the black pupils at Brooklawn since
every year, when a fourth grader would presumably move to a
predominently white neighboring K-6 school, another grade
level would appear at Brooklawn, thereby obviating the need
to transfer. It is important to note that changing a school's
grade structure is facially a neutral act. The effect of

this change at Brooklawn, however, was clearly segregative,
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RELAY CLASSES AND BUSING

In an attempt to alleviate the severe systemwide
overcrowding, particularly in the Hough area elementary
schools, during the early 1960s, the Cleveland school board
embarked upon a program of bus transportation. The objective
of this program was twofold: easing the pressure on over-
crowded schools unﬁil new school construction was completed,
and the elimination of "relay classes.”

Relay classes which commenced around 1955 and ran
to 1961, reflected an effort to get twice the mileage out of
a school day by teaching one group of studentﬁ in the morning
and anotier in the afternoon. The instruction thus received
was abbreviated and therefore inferior, to that received by
Pupils not on relay classes and, in fact, fell far short of
the minimal education standards set out by law®"(TR. at 463).
The vast majority of the schools that employed relay classes
had majority or predominently black student enrollments.”
{Tr. at 504 .:: Similarly, almost all of those schools that
were forced - utilize "transportation classes™ were majority

or Predominently black. ,
At trial, most of the plaintiffs' evidence with
regard to the use of transportation classes involved the

following schools during the indicated time periods:

* Of the 26 schools with relay classes, 17 were 90~100%
black, 3 were 60-90% black, and 5 were 0-10% black between
1955-61.

f'sincc ghildren on reclay classes received only 3-1/2 hours
instruction per day, as opposed to the 5 hour minimum reguired
by law, the local board sought, and in fact reccived, a waiver
from the State Board of Education.
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Year Sending School Receiving School
1961 Chesterfielad Murray Hill
1961 Columbia Murray 4ill
1961 Doan Murray Hill
1961 Hough Murra:;’ Hill
1961 Orr Murray Hill
1961 ‘Marion Rockefeller
1961-66 Iowa~Maple Longfellow
1961-62 Holmes Longfellow
1961-63 Hazeldell Brett
1962-66 Hazeldell Memorial
1963-66 Hazeldell Murray Hill
1963 Pastcur Longfellow
1964-66 Iowa~Maple Brett

‘

In virtually all of the above cases, the sending
school was predominently black, overcrowded, and implementing
relay classes. The receiving schools were underutilized and
Predominently white. On its face, besides being a highly
Practical, albeit educationally inferior, answe - to the problem
of overcrowding, the busing program initiated by the boarad
would also appear to have been highly integrative. But like
many other integrativeopportunities presented tc¢ the board,
this one, although not ignored, was prostituted into a
scgregative device.

From the time of the creation of transportation
classes on January 29, 1962 until March 10, 1964, such classes
were bused “intact.” The pupils involved formed at their
sending school and, complete with ‘teacher, were transported as
@ unit to the receiving school. Once there, they remained
"intact" forming a single, separate, isolated, and insulated
educational unit. There was evidence presented that during
this period every attempt was made to keep the transported
students separate from the remainder of the student body at
the predominently white receiving schoéls. Dr. Theobald of
the Cleveland School Board who took part in the organization

and implcmentation of the busing pProgram, and in fact made
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the decision to bus the children intact, (TR. at 525) testi-
fied that this degrce of separation was required for "safety
as well as educational reasons.” (TR. at 525). It was not
until March 10, 1964 that the local board, under severe
pressure from local civil rights groups such as the United
Freedom Movement, agreed to the cessation of intact busing
and the "diffusion” of the transported pupils throughout the
student body of the receiving school. This marked the. first
time that the integrative potential of the husing program had
been tapped, but once again, board action abrogated the bene-
ficial effects of this achievement of some degree of integra-
tion.

From the start, the busing program was considered a
stop-gap measure to relieve overcrowding and eliminate relay
classes. The real answer, in the eyes of the board, lie in
the creation of additional school facilities. During the
early 1960s, while transportation classes were in effect, the
board was cngaged in a feverish school construction program,
particularly in the Hough and Glenville areas. The need for
such construction, as well as its devastating racial effects,
is fully discussed in the detailed analysis of those areas,
supra. Suffice it to say that black students were bused
intact, and then reluctantly diffused, only until such time
as additional, racially impacted schools could be built, and
the transported students restored to their prior racially
isolated condition of containment. It is not necessary to
determine whether this program of intaect busing, standing
alone, would be a sufficient predicate:for a finding of

liability against the local board, for it is but one facet
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of a "consistent and deliberate policy of racial isolation and

segregation.™ Amos v. Board of School Directors of the City

of Milwaukec, No. 65-6-173 (E.D. Wisc. 1976) at 123.
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SPECIAL TRANSFERS

With regard to student assignment policies at the
junior and senior high school level, the plaintiffs' evidence
focused primarily on special transfers granted to individual
students. Special transfers allow a student to attend a
school other than the neighborhood school to.which he or she
is otherwise assigned. To be granted a special transfer, the
parent or guardian of the child mﬁst complete an application
for such transfer, setting forth the reasons such a transfer
is sought. Each year the number of application ig large; the
local defendants have indicated that they receive approximate-
ly 2,000 such applications per year. D.X. 1170 is a summary
of the processing of these applications for the school year
1974-75. It sets forth the various general bases on which
such transfers are considered: child care, safer or more
convenient routc to school, curriculqm, temporary residence,
community problems, avoidance of mid-year transfer, special
placement of sibling, medical factors and other miscellaneous
requests.

Initially the plaintiffh sought discovery of jinfor-
mation about special transfers granted from and to a large
number of schools for the period covered by the evidence on
other issues in this case, generally from 1940 to 1975. This
approach created logistical diffipulties for the local defend-
ants, who have kept their records of t?ese transiers_filed
alphabetically with no further categorization such as by
sending or receiving school, school year, grade level or any

other classificstion. Zoyiwse of the difficulty in separating
166
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out special transfers for all of the secondary schools where
such transfers might have been relevant to this case, the
plaintiffs and the local defendants compromised on the scope
of discovery in regard to this issue. Accordingly, the local
defendants provided the plaintiffs with copies of applications
for special transfers to two junior high schools and four
senior high schools for the ten Year period from 1965 to 1975.
Those copies were submitted to the court in caizra to brotect
the identity of the individual students in accordance with
federal law prohibiting the unconsented disclosure cf infor-
mation contained in individual students' £iles, 20 U.S.C. §1232
g(b).

While the application form for special transfers
used during this period does not call for the applicant to
indicate his or ner race, according to the testimony of Abba
Schwartz, Supervisor of the Division of Attendance, the forms
provided the plaintiffs had been reviewed prior to their
discovery by the plaintiffs by some school board employee who
had attempted to determine the race of the applicants. A
handwritten "W" thus appeared on the applications which this
unidentified school employee believed to be white. Examina-
tion of the applications suggests that this indiviéual's de-
éermination was frequently based on various indicia in the
application which would strongly support the conclusion
reached.

Based on this racial designation, t;e plaintiffs
prepared six exhibits summarizing the .special transfers
granted to white students allowing cheﬁ to attend six pre-
dominantly white gchools rather thar their *neighborhood*®
schools which happened to be predominantly black, P.X. 346
(transfers to Hart), P.X. 355 (Willson), P;x. 357 (John Adams).

=170~

1€7




O

ERIC

Aruitoxt provided by Eic:

P.X. 358 (Ceilinwoed), P.X. 361 (Lincoln-West), and P.x. 363
(South). 7 one level, these exhibits indicate that during
this period 261 white junior high £~"50l students and 572
white senior high schcol students were allowed to transfer
from predominantly black "neighborhood” schools to identifia~
bly white schools. Wwhen one considers the average annual fig-
ure of such transfers, approximately 26 éer year for the two
Jjunior high schools, Hart and ﬁl*l;an, and approximately 57
per year for the four high schools, Adams, Collinwoocd, Lincoln-
West and South, in relation to the total enrollments of either
the sending or receiving schools, the significance of such
transfers appears to pale. To understand clearly the signi-
ficance cf these figures, therefore, it is necessary to look
at the context in which these transfers occurred. In 1964
(1965 figures not being available), three of the 12 regular
high schools in the Cleveland system had proportional black
enrollments of 95 percent or more; none were 100 percent
black.* In the same year, five of the 12 regular high schools
had proportional black enrollments of less than one percent,
including one which had no black students enrolled. The
remainin- ‘our high schools had proportional black enrollment

as foliows: .

John Adams 58.9%
Collinwood 10.6%
East 73.1%

John Marshall 3.3%
By 1970, the enrollment of four Cleveland senior high échools,
East Tech, Glenville, John Hay and John F. Kennedy, was 100

percent black. In addition, there were two other high schools

*In 1965, John F. Kennedy High School opened. By 1967, its
proportional black enrollment was 98.59%. As with other
schools, no enrollment figures are available for 1965.
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which had black enrollments of more than 98 percent. At the
same timc, there were two high schools in the system with
proportional black enrollments of less than one percent.
The remaining schools had proportional black enrollments as
follows:

Collinwood 33.04%

Lincoln-West 3.02%

John Marshall 4.17%

South 2.14%
Plainly the 219 special transfers allowed to John Zdams,
Collinwood and South High Schools between 1965 and 1970 are

not the single factor nor perhaps even the most significant

' factor in the shift in enrollment patterns during this period.

They do represent, at the very leazt, an acquiesence by school
authorities in an emerging pattern which should have brought
precisely the opposite response. .

A similar pattern emerged in junior high school
enrollments during the last half of the 1960s, as illustrated
by the following table, showing the num ~r of schools in each

category for Lhis period:

1964 1970 1973

95%-100% black, 6 13 15
including 100% black 1 4 6
138-95% black 6 3 6
U%~-10%¢ black, 11 10 7
including 0% black 3 1 1

The last decade plainly has been a time of polarization in the
junior high school enrollments. Special transfers can reason-
ably be viewed as only a small factor in this emerging pattern
but still a very significant one. For during this period,
through the special transfer procedures, the school officials
must be viewed as having impliedly appéoved the emerging

pattern.
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Perhaps the most. notable use of special transfers is
the ort which was not cncouraged in Cleveland, i.e. special
transfers to promote integration. While school officials.
maintained that any transfer applications where the student
was interested in transferring to a school where he or she
wo' 1d be in the minority would have becen granted. At trial,
the plaintiffs called the court's attention to at least one
application for special transfer made in 1974-75 where the
student, who the evidence indicates was black, sought to
transfer from the overwhelmingly black John Hay to the inte-
grated Collinwood, which was denied by the Bureau of Attend-
ance. (TR. 2120-21) Mr. Schwartz testified that very few
such applications were received during any given year. DX1170
does not list any category for such applications.

Various community groups had recommended at different
times that one approach to mitigating the segregated condi-
tions which had evolved in the Cleveland system would be to
encourage majority-to-minority transfers. No program encour-
aging such action was undertaken by school officials. The
court is not hardened to the dilemma which faced the individ-
ual parents who sought transfers for their children. Some of
the transfer applications in the record make clear that they
felt their children's safety was endangered. Forces operating
within the Cleveland school system which were clearly beyond
the control of the individual parent had brought about condi-
tions which they believed in good faith threatened their
children's well-being. .

These forces, however, were pot beyond the influence
of school officials themselves. Rather than acquicscing to

the growing separation in the system's secondary schnools, they
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had the choice of developing programs to bring about volun=-
tary integration of these schools, so that in no school in
the system would children of any race be so greatly in the
minority as to feel threatened. The problems of racial seg-
regation in Cleveland's regular secondary schools can be
viewed rcasonably as a product of the manipulated neighbor~
hood school policy at the elementary school Jevel, which
generally resulted in the separation of young students’ by
race. It is natural to fear the unknown. The widespread
separation of students and faculty by race at all levels of
the school system aggravated, rather than mitigated these
fears. The court does not pretend that thcre are easy answers.
At some point, however, it became necessary to deal with under-
lying problems which had been exacerbated by the policies

and practices of school officials, rather than to rely on hem
as an excuse for actions which, in turn, create still more

difficultie..
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FACULTY ASSIGNMENT

During the course of the trial, plaintiffs sought to
establish that the Cleveland School Board assigned its faculty
on the basis of race -~ black teachers to predominently black
schools and white teachers to predominently white schools.
¥ oaerous statistical exhibits were offered into eviderce by
both plaintiffs and the local board, from which t reasonable
and nccessary in ferences have been drawn.

In PX-341, plaintiffs listed all of the Cleveland
elementary schools in ascending order according to their 1973
proportional black student enrollment. Also listed was the
number of black faculty members assigned to that school for
each year from 1969-73. Presented in such a manner, the gra-
phic impact of PX-341 is both immediate and obvious: as a
school's black student percentage increased, so too did e
number of black faculty a.signed to that school.

As an example, in 1973, there were 17 elementary
schools with a black student enrollment of 11.64 or 1less.

All of these schools had either no black faculty from 1969-73
or did not receive their first black teacher during that
period until 1973. Of these latter schools, two had four
black faculty members and the remaining fifteen schools had
no more than two.

At the otHer end of the spectrum, of the 30
elementary schools that were 100t blac} in 1973, 25 had at
least 15 black faculty members. '

This direct correlation between the racial composi-
tion of a school's student body and that of its faculty
repeats itself{ with regard to both junior and senior high

schools. In 19272, there were 12 junior high schools that
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. composition of faculty to be adventitious. The correlation

were majority white and 15 junior high schools that were
majority black. The majority white schools had a total of 55
black teachers while.the majority black schools had 475 black
teachers.

Among the senior high schools, the pattern remained
unchanged. The six majority white schools had 35 black
teachers in 1972, while the six majority black schools had
387 black teachers.

During the period in question (1969-72), at least
84% of the black elementary and junior high school teachers
and 50% of the black senior high school teachers in the
Cleveland public school system taught in schools that had at
least 90% black student enrollments.

In the face of such overwhelming statistical evidencd

it is impossible to find such a vast disparity in the racial

between the racial makeup of a school's student body and its
faculty is direct and consistent. It can only be the result
of a pattern and practice by the local board of assigning

teachers on the basis of race.' Neither can there be any

*Such a conclusion is vupported by the testimony of Mr.
Russell Davis, who served the Cleveland Board of Education
in various capacities over a period of 37 years. With regard
to the board's assignment policy, Mr. Russell Davis stated:

“Well, I don't know whether you want to
call it policy or custom or understanding
or whatever it is, but if you were black,
you went to a school with a predominently
black enrollment." Tr. at 1585.

Mr. Davis stated that such policy continued at least until
his retirement in 196S. ‘ .
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doubt that this faculty assignment policy contributed signifi-
cantly to the racial identifiability of the schools involved.

The school board was adamant in its insistence that
exhibits such as PX-341 be updated to incluce 1975 figures for
faculty assignment. Such additional figures would reflect
some progress made in the area of faculty integration. Such
progress is both necessary and highly commendable. But board
actions taken after the initiation of this lawsuit are far
less probative than policies followed for a significantly
longer period prior to the institution of legal proceedings.

The school board correctly asserts that teachers are
not a fungible commodity capable of random assignment. While
it is true that most teachers are certified in one area, that
fact cannot be viewed as responsible for the total racial
imbalance that characterized faculty assignments éithin the
Cleveland school system from 1969-72. Given the relative
similarity of curricula offered, particularly on the elementary
school level, it is incomprehensible that a better racial mix
among the faculty could not have been achieved.

By the same token, the shortage of qualified teachersg
during the 1960s cannot be viewed as ‘the cause of the segrega-
ted condition of the Cleveland school system's faculty. That
there were fewer teachers available to be hired is of 1little
relevance to the assignment of those teachers already under
the school board's emnloy. The board would argue that since
it was a "seller's market" and competition was keen among
local school boards for the limited supply of teachers, the
board was forced to accede to new teachers' requests for
assigament to a particular school. Implicit in this argument
is the premise that black teachers pre_ferred to teach in black
schools and white teachers preferred assignment to white

schools. Nowhere in the record does this implication leave
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the shadows of inference and emergc¢ into the cold light of
fact. In addition, the shortage of teachers had significantly
diminished by 1969, the commencement of the period covered by
Px—341.' Finally, even if the choice of assignment reprgsented
the guid pro quo for 1 new teacher's accepting a position in
the Cleveland system, such a bargain would have to yield to
the constitutional mandate of a unitary school system. If the
price for garnering a new teacher is the perpetuation of a seg-
regated faculty, then the school board must look elsewﬁere,

for the price is constitutionally prohibative.

Thg segrcgative nature of the school boarad's assign-
ment of principals need not be inferred since such a policy
was expressly admitted by the board. The deliberate angd
calculated assignment of black principals to black junior and
senior high schools was done in the name of creating "role
models."” Whatever its effect in that regarad, s;ch a policy
clearly added to the racial identifiability of the schools
involved. The board sought to &meliorate the segregative
effect of this policy by assigning white assistant principals
in tandem with black principals. The fact remains, however,
that the assiénment of black principals to blacik schools is
yet ancther board-created, artificial indicia of a school's
racial identity. .

It is important to note that the ability to identify
a "white" or "black" school merely by reference to the racial
composition of its faculty and administration constitutes a
prima facie violation of the equal protection clause. Swann

V. Charlotte-Mecklenburg Board of Zducation, 402 U.S. 1, 18

(1971). Other courts have been quick to dismiss the "role

model” rationale as a basis for the assignment of faculty and
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staff:

"Whether the Loard's excuse for this

action, to provide black role models

for black students, is the real moti=-
vation behind the staffing according

to race is legally irrelevant . . .

It is not contended by this court
that minority role models are not im-~
portant for minority students. Racial
and ethnic pride has its value. But,
in the constitutional scheme, a higher
value in the hierarchy is integration.
Integration, and the understanding it
fosters, will provide both black and
white role models for both black and
white children.”™ Arthur v. Nygquist,

F. Supp. (W.D.N.Y.

I9787. —

See also, United States, v. School District of Omaha, 521, F.

2d 530, 538-39 (8th Cir. 1975), cert. denied U.S.

(197¢) .
It should be noted that exhibits such as DX-1163~
65 reflect considerable progress in the area of faculty
integration. Whether that task has been completed, or is
close to completion, is a question best left for another day.
How far the local board has come, and how far they may Yet
have to go, will be addressed in the proceedings sure to

follow in this action.
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HOUSING

The instant action was filed as related to housing
cases previously heard by this court. Plaintiffs' counsel
felt that residential segregation was inextricably related to
school segregation and the expertise developed during the
housing cases would be a valuable asset in evaluating the
evidence to be presented in this case. -

a4t Cleveland is a residentially segregated city
is beyond dispute and conceded'by all parties to this action.
—~efendants arque that these residential patterns are the result
of outside forces beyond their control and that they merely put
schools "where the children are,” as reflected by their purpor-
ted neighborhood school policy. Plain.iffs, on the other hand
contend that this residential condition is m- one facet inj]
an overall policy of containment perpetratec Ly, state,
and federal agencies, as well as factions of the private real
estate industry.

The role of the federal government in the creation
and purpetration of segregated housing is documented in the
Federal Housing Administration's'(FHA) underwriting manual as
it was distributed during the 1930s. That document contained
a blatantly separationist policy as reflected by the admonitior
to FHA appraisers that they be awﬁre of any "infiltration of
inharmonious racial or nationality groups" into a reighborhood
Such an incursion was deemed to have an adverse effect and
neighborhoods were assured of receiviné a high FHA rating only
if exclusionary devices such as zoning regulations and restric-

tive covenants werc prevalent in the area. The FHA manual
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actually recommended that restrictive covenants with regard
to race be included in deeds. Such restrictive covenants
were judicially enforced until such practice was declared

unconutitutional in Shelley v. Kraemer, 334 U.S. 1 (1948);

Despite the Supreme Court action, the FHA continued to
reconmend the use of restrictive covenants until 1950. In
that year, the FHA did a complete about-face, and refused to
finance properties subject to such restrictive covenants. It
was not until the 1962 Executive Order with regard to equal
opportunity in housing that restrictive covenants ceased to
be a factor in the public financing of housing. Nevertheless,
restrictive covenants were viewed as a cloud on the title and
excepted by title companies in their policieé, at least until
1969. Thus, for a period approaching 20 years, the federal
government, through the FHA, was "the leading exponent of
racial discrimination in housing and residential segregation”
(TR. at 709).

No discussion of the Cleveland housing situation
would be complete withcut some mention of the role of the
Cuyahoga Metropolitan Housing ~uthority (CMHA). That
organization, and i.s polic.es, were the subject of prior
litigation in this -ourt. See e.g., Banks v. Perk, 341 F.
Supp. 1174 (N.D. Ohio 1974) wherein CMHA practices were found
to he: centributed to the residentially segregated condition
of the city. The effects of such conduct extended fa; beyond
th~ walls of the individual housing estates.

1:. keeping with the local school board's policy of
put :ing schools “where the children afe," several facilities

) . . .
were constructed to service public housing estates. As

*Charics Beard, planner for the City of Cleveland Planning
Commission, testified that assurances by school officials
with regard to the availability of classroom space was a
prerequisite to federal funding of public housing

(TR. at 986-987).
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- might be expeccted, the racial composition of such schools was

the mirror image of thcir respective estates. The combination
of CMHA's discriminatory housing policies and the school board
construct.on program resulted in the creation of racially
identifiable schools.

The relationship bctween CMHA policies and the
Cleveland School Board is shown Ly PX -323. That exhibit 1lists
CMHA estates and thce public schouols that service those est:.tes,
As previously ncted, virtually :ll of the schools reflect the
racial compositicn of their respective estates.

. One of t': first CMHA projecis was Carver Park.
Built in 1942, it was 99.9% black in 1973. Hayes elementary
school was 97.5% black at the time Carver Park was opened and
100% black in 1573-74. Similarly the 1970 addition to th:
Garden Valley estate was 100% black vhen opencd and 100%
black in 1973. <Chesnutt elementarv school was ¢9% black in

1970 and 100% black in 1973. Grdina was 100% black for tiose

same years. The King iennedy estate was 99% tlack at opening
and 100% black in 1973 as wan Cike elementary school which i
services that project. The Miles Heights estate and Brewer
elementary school as well as the Wilson estate and Ireland
school are additional examples of an overwhelmingly black
project being serviced by an overwhelmingly black schcol. All
of th= above projects and schools are 1l .cated on the east side
of Clevelard.

The CMHA projects on the west side project the same
type of relationship. Lorain Square was 0% black in 1973 as

was Washington elementary school. The Park Denison project

| was 0% black in 1373 while the benison school was .1l% black

in 1973-74. This racial correlation repeats itself for

virtually all of the 27 CMHA projects listed in PX-323.
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It is clear that the presence of racially segregated
public housing in conjunction with school board policies
operated to spawn racially segregated schools. There can
be little doubt that this result was the natural, probable,
foresv2able, and actual effect of the school board's "neigh-

orhood school policy."

The interrelation of housing and school patterns
has hecome an accepted fact of life, see e.g. Hart v. .

Community School Board, 383 F. Supp. 699, 706 (E.D. N.Y. 1974),

aff'd, 512 F.2d 37 (2d Cir. 1975). Equally clear is the fact
that a local school board cannot use private discrimination to
saield itself from an allegation of exclusionary attendance

areas, Brewer v. School Board of City of Norfolk, 397 F.2d 37,

41-42 {(4th Cir. 1968 (en banc). See also, United Statas V.

School District of Omaha, 521 F.2d 530, 537 n. 11 (8th Cir.

1974), cert. denied 44 U.S.L.W. 3280 (U.S. Nov. 1%, 1975).

"when school officials have followed
for at least a decade a persistent
course of conduct which inten:ionally
incorporated residential segregation
into the system's schools, that conduct
is u?constitutional.' Morgan v.(
Hennigan, 379 F. Supp. 410, 420 (D.
Mass. 1974) aff'd 409 F.2d 580 (1lst
Cir. 1974}, cert. denied 421 U.S. 963
(1975)

Thus, the local school board aci vely contributed
to the racially segregated nature of the CiiHA projects by
agreeing %o construct schools to service those projects,
knowing that those schools, as well as the projects themselves
were destined to be racially identifiable from their ince; =ion
In addition, the board policy knowinglg embodied existing
residential segregation that was the -esult of, among other
things, prior FHA policies and practices. Under such circum-

stances, the board‘'s "‘neighborhood scﬁool policy' was not,
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and could not be, racially neutral.*

| Civ.- 1972-325 (W.D. N.Y. 197%5) at 148.

"The school board should not be heard to
pPlead that its neigl! porhood school policy
was racially neutral when in fact 'state
action under the color of law' produced
or helped to produce the segregated neigh-
borhoods in the first place." Oliver v.
Kalamazoo Board of Education, 368 F. Supp.
143, 3 (W.D. Mich. 1973), aff'd. 408 F.
2d 178 (6th Cir. 1974), cert. denied 421
U.S. 963 (1975).

Arthur V. Nyquist, No.

The natural, probable, foreseeable, and actual effect of the

local school bcurd's application of the neighborhood school

policy was to create or perpetuate a segregated school system.

See United States v.

(- Cir.

1976).
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NEIGHBORHOOD SCHOOL POLICY

0f all ¢he issues raised at trial, perhaps none
engendered as much discussion as the loczl school board's
purported "neighborhoo2 school policy.” At various times,
such policy was both a sword arnd a shield. fThe plaintiffs
wielded it as an offensive weapon mid viewed the board's
application of the neighborhood school policy as clear evi-
dence of its segregative intent. The board, on the other
hand, cloaked itself in the neighborhood - 1 policy view~
ing such poli.y not only as a viable defznse, hut also one
mandated by law.

The bas’ ~ for the szhool bo- ontentions is
§3313.48 of the “nio Revised 2c.a, . zion states in
pertinent marc:

"The Board «f Edurcation of each city,

exempted village, local or joint voca-

tional schocl district shali piovide

for the free edvzation of youtih of

scheol age within the distriot wnler

its jurisciction at such placsi. =5

will be rast couvenient for the

attandance of the largest number
thereof,”

The local board has aoparently taken the bromd language of
this statute and eitrapolated it into a po.icy that bzcane
the center sof their ur “serse. B8ovnl educi tional policies and
reasonable advwinistrat ve practi=z, puiad i 1ificance when
compared to the boa:d‘s seeming dsvetion to .. ~eiohDor-oe?
policy. This poirz which affected a multitr:'s of boa<i de~
cisions, became as >morphous as it vsn.pervasive.

Assuming, 8.9uc.u0, that the lcr - 1 board was under

some obligation to construct ard maiita’n “~“eighhorhcod” schools

the manner in which thevy . +ht to .e:form that tesk was cure
icus, to say the least. Ac i~ been ». e bhefore. &r . terr
-185=-
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"neighborhood" means different things to different people. To
a studené attending a vocaéiornl igh school, the neighbor.
encompasses the entire city. If a pupil were enrolled in sc
form of major works program, the neighborhocd might mear the

-

east gide. An elementary school pupil's neighborhood ig

. iizantly smaller than that of a junior high school studeu.’s
~ose neigh..shood, in turn, is smaller than that of a senior
high schooi studs .. These are legitimate, and racially neu-
tral, differenccx in the meaning of the term "neighborhood."

Differcnc cunsiderations obtain when a pupils' neigh-
borhood is partitioned so0 as to create an optional zone or

gerrymandered so as to produce an amoebic attendance area.

Under those circumstances, the neighborhood schcolbpolicy be-
comes a mere facade and educationaliy indefensible. The record
in this case is replete with instances where opticnal zones
and attendance areas were manipulated in a racially segregatory
manner or coerated in conjunction with nther factors (such as
residential segregation) to create or maintain racial isola-
tion.” In these instances, the neighborhood school policy must
yie%d to the constitutional mandates of the Fourteenth Amend-
ment.

The touchstone of any discussion of neighborhood
schools, iz the Supreme Court's treatment Of the matter in
Keyes v. ol Discrict No. 1., 413 U.S. 189 (1973). There-
in, the Cour: ceclined to rule on ivhether adherence “c a
neighborhood school policy, in and of itself, constitutes
sufficient justification for the exist:n-e of racial concen-
trations absent other acts of de jure segregation. _d. at

212. The Court did, however, hold

*Sce, ftor example, the "two tier" neighborhood of Rosedale
and Bethune clementary school or the saw-toothed 1947 attend-
ance area for Columbir elementary school.
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., construed Keyes to mean that

"that the mere assertion of such a
policy is not dispositive where, :s

in this case, the school authorities
have been found to have practiced de
ure segregation in a meaningful por=- -
tion of the school system by techniques
that indicate that the 'neighborhood
school' concept has not been maintained
frec of ranipulation.” 1Id.

The record in this case contains numerous findings of acts of
de jure segrega. on by the local school board and for that
reeson, the defendants cannot fing sanctuary in the language

of Keyes.
In Amos v. Board of Schoc! Directors of the City of

Milwaukee, No. 65-0-173 (E.D. Wisc. 1976), the pistrict Court

®  ‘neighborhrstd school system' would be
beyond serious constitutional attack if,
and only if, the schools in the system
remained es~entially the same with respect
to most of the factors mentioned in Keyes,
such as teachers, facilities, staff, and
boundaries. If such factors remained
constant, and the change in the racial
composition of the pupil populations in
each school reflected only the change in
the racial makeup of the attendance areas
served, we can ssume, for the purposes
of this case, that the gchool district
would incur no liability to remedy the
resulting racial imbalance.

But as soon as school officials
start to make changes in school site
locations, school sizes, school renova-
tions ani additions, student attendance
zones, assignment and transfer opt:. g,
transportation of students, assign ...~ .
of faculty and staff, ete., thelir ic..o
become, in the words of Mr. Justic. ¢’ wi.‘s
concur'ing opinion in Keyes, tonsti*. - WL
suspect.’' The fact that these dew. ~<. = ars
asserted to have been in conforu: tir witn 4
'neighborhood school policy' does -zt - .ve
them from constitutionzl scrutirv.” Il ez
126-27.

Al £ the factors deemed «:itical in Kéyes and whose impor-
tance was reiterated in Amo: were scrutinzed in this casa. and

numerous and sub: :antiali segregative acts were found. Unée.
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these circumstances, the neighborhood school policy defense

"is essentially a smokescreen.® Arthur v. Nyquist, No. Civ.

1972-325 (W.D.N.Y. 1976) at 150.

The plaintiffs' proofs concerning the defendants'
administration of the neighborhood school policy covered a
35 year period. The court has given its close attention to
the specific allegations of the plaintiffs and resporises of
the defendants. 1In the course of this analysis, the court
perceived clearly a pattern wherein for many years identi-
ifiably black schools were frequently overcrowded, while
neighboring white schools were under utilgzed. From this,
the court must conclude that during these periods, there
was essentially a dual system in which there were lower
operating stand 1s for many black schools by virtue of such
condit‘ons as overcrowding.

In response, the local defendants argued that the
overcrowded conditions which plagued many identifiably black
schools, as well as some identifiably white sch:>ls, has
been cured by the massive construction program undertaken
by the Cleveland board in the last 12 years. Wwhil these
censtruction efforts are plainly commendable, they can only

ne viewed as solving half of the problem at best. Prior tc

Brown v. Board of Education, the fact that facilities whic
had become identified as white or black through state action
were equal in quality would have been an answer. Since Browr,
it is neccssary to show both the equality of facili:ies and
the absence of state involvement in isolating or identifying
facilities by race. In this case, much o/ :he school con~
struction. upon which the def:ndants rely as a defense
ironically h..d the effect of exacerbating this isolation.
Under these circumstances, the construdtion of quality neigh-

borhood schools cannot be viewed as any defense.
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THE GOVERNOR AND ATTORNEY GENERAL

On June 11, 1956, the newly creatcd Statc Board of
Education passed a resolution seeking an opinion of the Ohio
Attorney General as to the construction and applicability of
§3317.14 O.R.C. That section states in pertinent part:

“"A school district, the board of
education of which has not conformed
with the law and the rules and regu-
lations pursuant thereto, shall not
participate in the distribution of
funds authorized by sections 3317.02,
3317.04, and 3317.12 of the Revised
Code . . . ."

The board resolution also asked the Attorney éeneral's opinion'
as to the precise paraméters of the board's investigative
powers and awuchority to hold hearings. This request for an
opinion represented compromise action by the board that
“».lowed close upon the heels of an unsucce: :ful & -empt to
withhold £ . pursuant to the provisions of §3317.14 (7.
2278, 3561).

The lttorney General responded with an opinion that

stated, inter alisa,

1. The term "law" as u:.u in Section 3317.14.
Revised Code, forbidding the distribution of
statc funds to school districts which have
not "conformed witr the law," is used in the
abstract sensc and cmbraces the aggrcgate of
all those rulcs and principles enforced and
sanctioned by the governing power in the
community. Such term embraces tha equal
protection provision in the Fourteenth Amend-~
ment to the Constitution of the United States
under which the segregatich of pupils in
schools aceerding ¢n race is, forbidden.

2. The primary responsibility for adminis-
tering the laws .clating to the distribution
of state and federal funds to the several
public school districts is placed with the
state board of education, subject to th:
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approval of the state controlling board.
3. Tt is the responsibility of the state
boari of cducation in the first instance to
decerrine whether a2 particular school dig-
trict, or the board of cducation of such
distric:, "has not conformed with the law"
50 as to require the withholding of state
funds from such district.
4. Following a determination by the state
board of education that a school district
"has not conformed with the law" so as to
require the withholding of state funds as
provided in Section 3317.14, Revised Code,
such board and the controlling board,
acting separately, may, for "good and
sufficient reason" established to the
satisfaction of each board, order a
distribuiion of funds . . . .

The Attorney Gene 11 did not leave any doubt as to the re-

sponsibility which devolved upon t:he State Bcard of Education:
It follows, therefore, that in those cases
in which your board finds as a matter of
fact that racial segrc ;ation exists in a
particular school district the restrictive
provisions of Section 32717.14, Revised Code,
must be deemed to apply.

Plaintiffs seek to predicate a finding of liability against
the Attorney General ~»n his apparent failure to effectuate
the letter and spiri. c - 195¢ opinion. It should be noted
that such opinion did not go .~ the duties and cbligations of
the Attorne: jeneral, bu; rather to those of thé State Board
of Education. In addition, nowhere in the record does it
appear that the Attorney General was uasked to pursue litiga~
tion in _.rtherance of the objectives of §3317.14 0.R.C. To
be sure, if anyor ® . answer as a result of the Attorney
Genera''s opinion, it is the State Board. For from that date
rorward, its role was clear and its acthority unfettered by
doubt. ‘

Similarly, plaintiffs wculd ﬁold ths Governor liable

on the basis of his position as C-ief Executive of the State
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of Ohio and his ;'ower of perogative appointment to such
agencies as the State Real Estate and State panking Boards.
Those entities were alleged to have contributed to the resi-
dential scgregation in Cleveland through the diseriminatofy
policies of the agencies and lending institutions they regu-
lated. The chain of causation emanating from those real
estate agents and bankers is far too attenuated to reach the
Governor's door.

The only specific segregatory incident to which’ the
office of the Governor might be direct: 1linked is a 1944
change in the Clevelanrd scheol district boundary, which trans-
ferred a portion of the Beehive attendance area to the school
district serv.ng Warrensville Heights. Assuming arguendo
“hat this change required the approval of the Governor's
appointee, the Superintenident of Public Instruction, a single
incident da:ine bazk wrve thas 20 ¥24rs does not provide a
basis of liability :or the present incumbent of the Governor's
office.

It is too facile an argument to say that the
Governor is the Chief executive of the state and therefore
"iable for the act. and omissions of its constituent parts.
To do so would be to impose vicarious liability on the
Governor for everything the state does, or fails to do, 'while
he is ir office. Absent some probative evidence of the
Governor's involvement in the creation or maintenance of
Cleveland's segregated school system, plaintiffs' arguments
przsent far too fragile an underpinning vron which ©o base
a finding of liab.lity. It must be noted that at the time
of the filing of this suit, s5c e 17 _ars had passed sirce

an elected S*ate Board of “ducation acquired thc respr—-i-
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bility for overseeing the education Of the public school
pupils of :che State of Ohio. It i5 to that body that a court
should look first in determining what liapsiity, if any, has

been incurred by the respective state d.jfendants.
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THE STATE BOARD OF EDUCATION

In 1953, Ohio adopted a pystem ip which the rights
and responsibilitics of the state in regard to clementary and
secondary education vltimately rested with an =~lected State
Board of Education, Ohio Constitution, Article VI.§4. This
board hires a state sup:rintendent, who administers the var-
ious state programs. The first state board was elected in
1955 and took office in January 1956. This system replaced
an arrangement in which the State Superintendent of public
Education was appointed by the Governor.

The plaintiffs make two basic allegations and
arguments against the state board and the state superintendent.
The first is that with regard to predominantly black schools
in Cleveland these state officials failed to fulfil their
statutory obliga.ion to enforce the minimum .andards which
they had established for public schools throughout the state.
As a result, during the periods when such minimum standards
were not enforced, many of the schools in Cleveland which were
identifiably Slack were demonstrably inferior to other schools
in the Cleveland system and, therefore, unequal.

Specifically, the plaintiffs introduced evidence
which establ..ned that for a six-yeax period, from 1956 to
1961, the state board and state superintendent expressly ex-
empted the Cleveland school officiales 'rom the requirement of
providing at least five hours of classroom instruction per Iny
in certain schools, the overwhelming mﬁjority of which were
virtually all blact. %he result was that in theze scheols,

students were put on relay classes, that is,they at.:nred
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board hires a state sup:rintendent, who administers the var-
ious state programs. The first state board was elected in
1955 and took office in January 1956. This system replaced
an arrangement in which the State Superintendent of Public
Education was appointed by the Governor.

The plaintiffs make two basic allegations and
arguments against the state board and the state Superintendent.
The first is that with regard to predominantly black schools
in Cleveland these state officials failed to fulfil their
statutory obliga.ion to enforce the minimum .andards which
they had established for public schools throughout the state.
As a result, during the periods when such minimum standards
were not enforced, many of the schools in Cleveland which were
identifiably Slack were demonstrably inferior to other schools
in the Cleveland system and, therefore, unequal.

Specifically, the plaintiffs introduced evidence
which establ. .ned that for a six-yeax period, from 1956 to
1961, the state board and state superintendent expressly ex-
empted the Cleveland school offiecials ‘rom the reguirement of
providing at least five hours of classroom instruction per Any
in certain schools, the overwhelming mﬁjority of whieh were
virtually all black. %he result was that in theJe scheols,

students were put on relay classes, that is, they at.:nred
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school for only three and a half hours per Jay, rather than
five.

The plaintiffs also focused on the fact that the
state education officials did nothiny about t! -~ plainly dis-
criminatory faculty assignment practices of the Cleveland
school officials, whereby most black teachers were assigned
to predominantly black schools. Perhaps more significantly,
the plaintiffs note that these state defeandants did iothing
about the high correlation between the relative inexperience of
teachers in the Clevcland system and their assignment to
identifiably black schools.

Prior to 1966, the State Board chartered each
school individually. After 1966, entire school districts were
chartered on an annual basis as were new schools which later
were added to the district. The enforcement mechanigas
availéble to the State Board so as to effectuate the minimum
standards it promulgated included revocation of a school
district's charter,® dissolution ond annexation of a district,
or the withholding of funds.

The second allegation of the plaintiffs is that the
state school officials were aware from the first year of the
operation of the state board that it had the power and the
responsibility to act with regard to racial segregation in
the public school systcms of Ohio and that it failed to do so
in the case of the Cluwveland system. In January, 1956, one
of the newly elected hoard wmembers, Charles Lucas ~-.,
sought passage of a resolu- ion whereby the State Board of
Education would survey all the public ;chools in Ohio so as
to de .crmine the extent ¢. educational segregation within the
state. Mr. Lucas’ efforts were unavailing and the board, in-

stead, on June 1li, 1956, requested an opinion of the Attorney

*Such charter revocation has occurred at least once each year
since the State Board of Education's inception ‘TR.2309-21}.

=194~

191



O

ERIC

Aruitoxt provided by Eic:

. Supra.
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General. That request and its ramifications are discussed

The language of the Attorney General's opinion was
Cclear and unequivocal; its mescuge to the hoard, unmistakable.
Thercafter, the board was on notice of its obligation to seck
out, locate, and extirpate rucial segregation in the public
schools of ohio.

"The State Department of Education has

known that it l:as on affirmative duty

under both Ohio and federal law to

take all actions necessary, including,

but not limited to, the withholding

of state and federal funds, to prevent
and zliminate racial segregation in the

public schools.” Brinkm:.a v. Gilligan,

503 F.Za 684, 704 erlr—IQ'ITy_g_ !
Despite the impert of the Attorney General's opinion, no
board action, of any kind, was forthcoming.

The response Of the State Board and State Superin-
tendent to these charges was that they beli=ved their powers
to be very limited and felt constrained to act through per-
suasion. They further mair:ained that such persuasion was
working over a period of"tim.. They argued that their reading
of the 1956 Attornry General's opinion empowered them to act
only after some other body, a federal or state court or a
federal or state agency concerned with the enforcement of
civil rights, had determined that rac al segregation existed
in a local school system. 1In attempting to show that they
diligently pursued the persuasive role which .hey believed to
be their only function until such a 1inding, they introdnced
evidence showing the appcintment in 1968 of an assistant
superintnndent for urban education. Hé was charged with
addressing the prdblems of the segregation in fact which all
conceded existed in many local Ohio school districts.

The bulk of the defense of the state education officials was

to call attention to the specific projects uncd .rtaken by
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Assistant Superintendent Robert Greer and his staff in
developing teaching materials that recognized the contribu~
tions of blacks past and present and in providing programs
of in-service training for local board personnel in coopera-
tion with such boards.

Among other things, in 1968, in response to
pressure from various civil rights groups, Assistant State
| Superintendent Greer came t> Cleveland for a geries of meet-
ings with representatives of such groups. The product of
this dialogue was the adoption by the State Board of a policy
statement with regard to equal educational opportunity.

That policy statement and its resulting recommerdations

were marked by dynamic rhetoric ard teotal inaction.

The State Board of Education is the recipient of
countless statistical and evaivative reports from both state
and local school board employees. These reports include the
racial composition of faculty and students on a district,
as well as individual school, basis. (TR. 1603) Moreover,
the state board itself, on July B8, 1968, resolved to conduct
a racial survey of every district and every school in the
state. The results of this survey were correlated and
distributed statewide. The Ohio Civil Rights Commission
conducted a virtually identical survey for the school year
1968~69 with the results being similarly distributed.

The plaintiffs did not dispute or disparage such
efforts, but simply maintained that more was required of the
state education officials in view of tse circumstances which

had come to exist. The plaintiffs' position was underscored
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perhaps most effrectively by an exhibit prcpared by the state
education defendants, DX 2013. The state - feondants argued
that as blacks move to the suburbs opportunities for inte-
grated education are becoming available. To illustruate

this propostion, they prepared a comparison of the number

and percentage of blacks and whites enrolled in public schools
in 12 of the 32 school districts in Cuyahoga County in 1369
and 1975. As with many of the exhibits in this case, this
exhibit is indicative of both good news and bad, which ar:

perhaps best summarized by the court's own tabulations:

1969 1975

School Districts Less

than 50 percent black:

Number of white students 171,643 156,190

Number of black students 3,746 6,201
School Districts More

than 50 percent black:

Number of white students 68,501 52,399

Number of black students 92,441 86,207
20 School Distriets In

Cuyahoga County not listed

on DX 2013:

Number of white students 98,107 96,65

Number of black students 46 158

The suburban school boards were not made parties to the in-
stant action.® The court, therefore, does not have additional
cata to fully understand the significance of the above
figures.

On its face, however, the above record does not
appear to be one of great progress. This is especially so

when notice is taken of the fact that the above figures cover

*The plaintiff{s have argued for the involvement of syburban
school districts in any remedy which the court might order.
Such action could only be taken by this ccurt within what it
determines to be the paramecters of Mjlliken v. Bradley, 418
U.5. 717 (1974). wWhether such involvement will be necessary
must be determined as the efficacy of proposed remedies is
considered.In the meantime, and in this reqgard, there is noth-
ing to prevent the State board from finally commencing the
carrying out of its responsibilities. .
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| dence a document which on its face indicates that the last

the periéd immediately foliowing the passage of federal fair
housing legislation and, thercfore, would rcflect the initial
impact on the suburban real estate market of that legislation.
When viewed in this perspective, the court is unable to share
the optimism of the state schocol officials that time and per-
suasion are all that are necessary to the evolution of truly
integrated education. Indeed, the court is amazed that the

state education defendants can complacently offer into »vi-

Cleveland school district is now 97.4 percent black. Fiom
such figures, the court more easily might conclude that the
direction of the future is to wholly separate school districts,
rather than integrated suburban school districts. In cata-
loging what the state board and superintendent ..ave done or
attempted, nc mention was ever made of any pPluns to deal with
the virtually all-black or all-white school districts, waich
constitute the majority of local schools districts in
Cuyahoga County.

The segregated nature of the Cleveland public
schools was brought to the attention of the State Board of
Education in other many and varied ways. Such matters could
not, and did not, escape the notice of tbe board. Mr. wayne
E. Shaffer, who was a member of the State Board from its
creation in 1956 to the present, testified that

"we couldn't help but be aware that

Cleveland hac some very secious prob-

lems and that they were connected with

minority matters. We know that. Dr.

Briggs was before us many times. BRis

predecessor and his predecessor's pred-

ecessor came before our board. We knew

that there were acute problems in Cleve-
land.

* & & e
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We knew that there were schools that

were predominently black. We knew

that there wcre other schools that

were predominently white." (TR.

3583).

It is difficult not tO metaphorically refer to the
State Board of Education as the proverbial ostrich with its
head in the sand. Despite being virtually buried in an
avalanche of data pointing up the severely segregated nature
of the Cleveland schools, the board steadfastly adr.red to
its do-nothing poiicy. Nowhere is this made more painfully
cle.r than in the testimony of Dr. Martin Essex, Superinten-
dent of Public Instruction, that he was not even aware of the
existence of the 1956 opinion of the Attorney General until
1973, some seventeen years ‘later (TR. 2332). Even after he
learned of the existence of the opinion, he still took no

action pursuant to its terms. The board's oblivion was

apparently surpassed only by its dedication to inaction.”

*The State Bo:r . however, was not adverse to granting a
waiver to the 1.1 board so that educationally inferior
relay classes migiit be held.
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CONCLUSION

Many of the factual questions in the instant action
were brought into sharp focus by the submission of documen-
tary evidence detailing the plaintiffg' allegations and the
defendants' arguments in rebuttal. The court has scrutinized
each allegation and its corresponding defense exhibit in
conjunction with the other evidence, both documentary and
testimonial, introduced at trial.

In a large majority of instances, the plaintiffs
successfully established the segregative nature of the
actions complained of. In a few instances, the defendants’
actions were found to be racially neutral or actually inte-
grative. Where there was insufficient evidence to either
make a finding or draw reasonable inferences, that fact was
noted.

Based upon this analysis of the record, the
significant involvement of the Cleveland Board of Education
in the 2reation or maintenance of a segregated school system
cannot be denied. Many of its actions had that condition as
their natural, probable, foreseeéble and actual effect. Other
actions cannot be explained except by ascrib#ng to them a
deliberate, conscious intent on the part of the board to
segregate public school pupils on the basis of racc. There-
fore, the court finds that the Cleveland Board of_Education
has violated the plaintiffs' 14th Amendment right to equal
protection under the laws by intentionally creating and

maintaining a segregated school system.
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The Statc Board of Education cannot cscape liability
by virtue of their historic proclamations of benevolent intent
when such acts were coupled with frequent declarations of
inability to act. The fact of the matter is that at least
as of the time of Attorney General's 1956 opinion, the board
knew of i~s obligations and authority in the arca of racial
segregation. Yet the board chose not to actively pursue the
goal of integratic but rather to sit back and let the
problem come tu t'em, if it came to them at all. Instead
of aggressive action, the board issued mear?ngless policy
statements and cr ' superficial and ineffe:tual mechanisms
to deal with racial isolation in the public schools.

It is the finding of this court that the Cleveland

Board of Education and the State Board of Education, through

their constituent members and their appointed superintende-.cs,
have violated the plaintiffs' Fourteen Amendment right to
equal protection unde> the laws by intentionally fostering
and maintaining a segregated school system within the
Cleveland public schools.

At this time, it is the intention of the court to
2ppo’ .. a special master to assist it in the prudent exercise
@ .23 egquitable jurisdiction to remedy the constitutional
violrtivas found herein. It is also anticipated that the
spei wul master will be assisted by a panel so that input may
be received from legitimately affected interest droups. The
determination of the remedy to be ordered in this case will
be a deliberate and judicious process, while at the same time
in keeping with the Supreme court mandate that such a pPlan
"promises realistically to work, and promises realistically

to work now." Green v. County School Board of Neww Kent

County, 391 U.S. 430, 439 (1968).
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The plaintiffs. the Cleveland School Board and
State Roard of Education will formulate and submit to this
court proposcd plans for the desegregation of the Cleveland
School System within pincety (90) days of thc cntry of this
order. Within twenty (20) days of the entry of this order,
counsel for the above parties will submit proposed instruc-
tions to the special master and suggnations as to both the
structure and membership of the panel named to assist the
special master. Supplementcl orders with regard to the
remcdial stage of this proceeding will follow. .

This court, on its own motion, certifies the instant
action for an interlocutory appeal pursuant to 28 U.S.C.
§1292(b). The court's order involves a controlling question
of law as to which there is substantial ground for difference
of opinion, and an appeal from the order may materially
advance the ultimate termination of the litigatioan.

It is further crdercd that the defendant Cleveland
School Board and State Board of Education, their constituent
members, officers, agents, servants, employecs:, and all other
pPersons in active co- -t or participation with them who
receive notice of this order be permarently enjoined from
discriminating on the basis of rage in the operation of the
Public schools of the City of Cleveland, and from creatins,
promotiag, or maintainirg racial sogregation in any school
or other facility in the Cieveland Schesl System.

It is further ordered that any construction now
Planrcd by the Cleveland Board of Education, which is not

now undcxﬁay, be enjoined until such plans are individually
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reviewed by the court. It 1s further ordered that the court
be informed within twenty (20) days of this order of any
construction presently underway and the stage of construction

so that cquitable rcview may be given such plans.

) Lo

|
i 6?Frank J. Battlsti
Chief Judge
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